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ITpo6memMbI MPaBOBOTO PeryIMpoOBaHNA
OIlepaTUBHO-PO3BICKHOTO 0OecriedeHns1 6e30ImacHOCTH
Poccniickon @epepanyn

B. B. Cemenuyx

JlalIbHEBOCTOYHBIN OPUANIECKUIT MTHCTUTYT MUHMCTepCcTBa BHYTpeHHUX Jien Poccuiickont Peneparum,
Poccwmitckas Penepanns, 680020, Xabaposck, nep. Kasapmennsiii, 15

s uuruposanus: CemeHnuyk, Bacummit B.2021. «IIpo6ieMsl [IpaBOBOTO pEryIMPOBAHMS OIle-
PaTMBHO-PO3BICKHOrO obecredeHust GesomacHoctu Poccmiickoit @epepaunm». Becmuux Canxm-
Ilemepbypeckoeo yHusepcumema. Ilpaso 4: 1017-1033. https://doi.org/10.21638/spbul4.2021.413

B cTaTbe paccMaTpuUBAaIOTCA IPOOJIEMHBIC BOIIPOCHI pealusaluyl 3afadyl OllepaTyBHO-PO-
3bIckHOI fiestenbHoCcT (OP]]), cBsizaHHOIT ¢ joObIBaHMeM nHpOpManyn o6 yrposax 6eso-
nacHocTu Poccniickoit @epepanym. ABTOP IOJIaraeT, YTO OCHOBHas IIpob/ieMa 3aK/I04aeTcs
B IPOTHBOpEeYNI MeX Ay nonoxxernsamy PenepanbHoro 3akoHa ot 12.08.1995 Ne 144-D3 «O6
OIepaTMBHO-PO3BICKHOI flesiTenbHOCTM» (3akoHa 06 OPJI) m oTpacieBbIM 3aKOHOJATENb-
CTBOM, PEITTaMeHTUPYIOIUM JeATeTbHOCTb TOCYAAPCTBEHHBIX OPTaHOB, OCYIIEeCTBAIONUINX
OP/I. B yacTHOCTH, TEPMMHOIOIUA OTPAC/IEBOTO 3aKOHO/IaTeNIbCTBA HE COOTBETCTBYET 3a-
koHy 00 OP]I, oTpacieBoe 3aKOHO/JaTeNbCTBO He B OffHAKOBOII CTEIIeHN OOecIieyBaeT 3a-
IUTY BCeX BUAOB OesonmacHocTu Poccmiickoit Pefeparyn (HampyuMep, He IpefycMaTpUBaeT
BO3MOXXHOCTH ocyiecTeryst OPJ] ¢ 11e/1bi0 BBIABIEHNUS YIPO3 IKOIOTMIECKOIT 6e30macHo-
ctn). Kpome Toro, 1o/KHOCTHBIE /NI TOCYAAPCTBEHHBIX OPraHoB, ocymecTssmoomux OP]I,
He BCerfja TOYHO OIpefe/AlT 00beM UX IIOTHOMOYMIL IIPY pean3aliuy paccMaTpUBaeMOlt
sagagy OPJI. IIpoBeneHHbIi aHa/IN3 TO3BO/III IPUIATH K BBIBOALY, YTO TONbKO opranbl ®efie-
pasbHOI CITy6bI OesonacHocTH 11 PefiepabHOI CITY>KObI OXpaHBI IIPAMO HaJie/IeHBI ITpaBa-
mu ocyutecTBATh OPJI ¢ 1enbio BbIsiBNIeHNS yrpo3 6e3omacHocty Poccuiickoit Gepepannu.
OpHako IpUMepBI Cyfe6HOI MPAKTUKY TOKA3a/lu, YTO JO/DKHOCTHBIE TULA APYIUX TOCYAap-
CTBEHHBIX OPraHoB, ocymecTsAnmux OP/I, mopoit He yYUTBIBAIOT MX OIIEPAaTUBHO-PO3BICK-
HYIO TIOJIBElOMCTBEHHOCTD, B pesynbraTe yero OPJ] ocyuiecTBiAeTcsa BHe NPefyCMOTPEH-
HBIX NOJHOMOYMIL. [ ycTpaHeHMA HMpoO6IeMbl aBTOP IpefIaraeT IPUBECTU IIOTOXKEHNA
OTpac/IeBOTO 3aKOHOJATEeNIbCTBA B cOOTBeTCTBMUE ¢ 3akoHOM 06 OPJI. [Ipyroit mpobmemoii,
IIpenATCTBYO e 9P PEeKTUBHOMY OIllepaTUBHO-PO3BICKHOMY 0OecCIieueHnIo 0e30nacHOCTI
Poccuiickoit Depepanny, IO MHEHMIO aBTOpA, ABIAETCSA HENOCTATOYHAs KOHKpeTU3aIus
yrpo3 6e30IIacHOCTH KaK OCHOBAHMI [/Is1 IIPOBEEHN ONlePaTUBHO-PO3BICKHBIX MEPOIIPH-
TIit. B CBSA3M € 9TVM IIpefIaraeTcsi pacKphITh B 3aKOHOJATE/IbCTBE Hanbomee BayKHbIE yTPO3bI
6e3omacHocty Poccuiickoit @enepanyy, KOTOpble MOIYT PaCLieHUBATbCA KaK CaMOCTOATE/b-
Hble OCHOBAHN /IS TPOBEEHMS OIIepaTBHO-PO3BICKHBIX MEPOI PUATHIA

Knioueevle cnoea: onepaTMBHO-PO3BICKHAS EATEIBHOCTD, OIEPATUBHO-PO3BICKHBIE Me-
ponpusTus, 6esomacHocts Poccuiickoit emepanyu, OnepaTuBHO-PO3BICKHAS TOIBENOM-
CTBEHHOCTb, yrpo3bl 6e30IACHOCTY, HAIJMOHA/IbHbIE MHTEPEChl, OIlepPaTUBHO-PO3bICKHOE
obecrieyenue.
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1. BBemenue

[IpaBoBOE MOJIE OIEPATUBHO-PO3BICKHOI! fesitenbHOCTH (Hanee — OPJI) npemycma-
TpUBaeT pAJ, IPaBIUJI €e OCYLeCTBJIeHN s, HapylleHJe KOTOPBIX MOXKeT IPUBECTH K Heflo-
IMyCTUMOCTY UCIIO/Nb30BAHN S OTYYEHHBIX pe3y/lIbTaToB. basoBbIM U3 HUX ABJISAETCA OCY-
mecteaeHre OP]] Tonbko s peannsanuy onpeesieHHbIX 3aKOHOM Ifefell U 3a7ad Ipu
HaJIMYUU JI1 9TOTO JOCTaTOYHBIX MOBOZKOB (ocHOBaHMI). Metonst OP]] mpennonaraior
BO3MOXXHOCTD CYILIeCTBEHHOTO BMeIIaTe/IbCTBA B IIPaBa 11 CBOOO/BI YeTOBEKA, COOTBET-
CTBEHHO, UX IPMMeHeHMe JO/DKHO OTBeYaTb KPUTEPUIO TPOMOPLMOHATIBHOCTH, T. €. 00e-
CIIeYVBaTh JOCTIDKEHVe Hanbosiee 3HAYMMBIX Iie/Ieil: 3aIUThl IMYHOCTY OT IPeCTYIHBIX
HOCATaTeNbCTB U obecmedeHus 6esomacHocTy Poccuiickoit @egepanym. Havano OPJ
TaK)Ke CBA3aHO He C IPOM3BOJIbHBIM JKelaHMeM JO/DKHOCTHBIX JIMI] TOCYHApCTBEHHBIX
OPraHOB, OCYILECTBIIAIIUX ONEePAaTUBHO-PO3BICKHYIO JIESITENBHOCTD (Hanee — CyObek-
toB OP]I), a ¢ Ha/M4YMeM COOTBETCTBYIOIVX IIPABOBBIX OCHOBAHMIL.

DepmepanbHbIM 3aKOHOM OT 12.08.1995 Ne 144-®3 «O6 omepaTMBHO-PO3BICKHOI
meATenbHOCTU»? (manee — 3akoH 06 OPII) B ymcno sagau OPJl BkIOueHO Jo6bIBaHMeE
nHpOpMALMU O COOBITUIX UK eVICTBUSX (6e3IeiicTBIUM), CO3HAIOLINX YTPO3y TOCYAAp-
CTBEHHOI1, BOCHHOI1, 9KOHOMIYIECKOI1, MHPOPMAIMIOHHOI MM 9KOTIOTMYecKoit be3omac-
HocTU P®. B cBOIO OUepenb, CBefleHNs O JAHHDBIX YTPO3aX ABIAITCS OCHOBAHUAMHU IIPO-
BeJleHs1 OIlepaTMBHO-PO3BICKHBIX Meponpusituii (gaiee — OPM), B TOM 4nciie orpaHu-
YMBAOLIMX KOHCTUTYLMOHHBIE IPaBa TPAKIAH".

Takum 06pa3oM, 3aKoH cofepXuT Kak 3agady OPJI, Tak M OCHOBaHMsA /IS IIPOBe-
menvst OPM mo ee peanusanym. Bmecre ¢ TeM MMeIOTCs IpoOIeMbl KauecTBa IPaBOBOTO
peryIupoBaHNs OTAEMbHBIX aCIeKTOB peanusalny pacCMaTpuBaeMoll 3afady: KoMIle-
TeHLUI cyObekToB OPJI, comep>kaHusi yrpos, ¢ Leblo IPefOTBPaleHIsT KOTOPBIX OCY-
mecTsnAercss OP]l, mopsAaka MCIoNb30BaHMA NOTyYeHHDIX Pe3y/IbTaToB.

2. OcHOBHOE HNCCIeaoOBaHIe

2.1. ITooxo0vt k onpedenenutro yzpo3 6esonacHocmu

B oteuectBenHoit Teopun OP]] HeT emMHCTBA OTHOCUTEIBHO CAMOCTOSTETbHOTO
3Ha4YeHVs 3a/1a4yl 110 BBIAB/ICHMIO YIpo3 6e3onmacHocTy PP, 4To BiIysieT 1 Ha OLIEHKY ca-
MOCTOSITEIbHOCTU CBSI3aHHBIX C Hell OCHOBaHMII AA nposefeHnss OPM. Onguu yueHble
INPU3HAIOT CAMOCTOATENbHDIN XapaKTep 3afadyl ¥ OTMEYaloT, YTO €€ CYyTh He CBOJMTCA
K 0OBIBaHNMIO MHPOPMALIUY O COOBITYUSIX WM AEICTBUAX, KOTOPble KBATUUIMPYIOT-
sl KaK TPeCTYIUICHNS; XOTs IIPEeCTYIHOCTb 1 MIPefiCTaB/IsAeT yrpo3y besomacHocT PO,
HO TIPOTUBOJEICTBME eli SB/seTCsl camocTosTenbHol 3agadeit OP]] (Bnuuos, Baruw,
Banpeiies 2006, 26). C Touku 3peHust ocHOBaHuit 1yist mposefennss OPM K coOpiTusam
VTN IefICTBUSAM, CO3JAI0IUM yrpo3y 6e3omacHocTy PO, JaHHBIMM YI€HBIMYU OTHECEHBI
Te, KOTOpbIE€ He MMEIT XapaKTepa KPYMMMIHA/IbHBIX YIPO3, a IUIIb I'MIIOTETUYECKN CO3-

' B cTaTbe UCIIONB3YeTCs He CIOBApHAst HOPMA «PasbICKHOI», 2 BADUAHT, 3aKPEIUIEHHDII B aHA/IM3M-
PyeMBIX aBTOPOM HOPMAaTVBHBIX akTaX. — Ped.

2 3piech 1 franee BCe CCBUIKM Ha POCCUIICKME HOPMATVMBHO-IPABOBbIE aKThl mpuBoasATcsa 1o CIIC
«Koucynprantllmoc». [Jata obpaienns 12 stuBaps, 2020. http://www.consultant.ru.

* Mexmouenve cocrapsior takue OPM, kak npocnyiumBanye TeneOHHbIX IEPETOBOPOB U OIlepa-
TYBHBII 9KCIIEPYIMEHT, MMEIoLIue 0COObIe YCITOBUA IPOBENICHNA.
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HaroT yrposdy 6esomacHocTy. COOBITYS pacCMAaTPUBAIOTCS KaK pPeasbHO IPOUCXOMAIe
VWIM VIMeBIIVECS B HNPOLUTOM (akTbl, 0OCTOATENbCTBA, SIBJIEHNUS, KOTOpbIE CIIOCOOHBI
IPUYMHNUTD BpeJ, COOTBETCTBYIOLIEMY By 0€30IIaCHOCTM M/IM BbI3BaTh BO3MOXKHYIO
omacHOCThb. K HUM OTHeceHBI 00CTOSATENbCTBA, BEI3BAaHHbIE IOBEEHMEM TTIOfiENt, U IIPO-
1[eCChI, TIPOUCXOISIIVIE HE3aBUCUMO OT UX BOJIY, HO B [JA/IbHEIIIIIEM CTIOCOOHBIE HAHECTH
Bpex 6esomacuocty (bnnuos, Barun, Bangeiies 2006, 292).

E.C. Iy6oHocoB oT™Me4as, 4To cBefieHMst 06 yrposax 6e3omacHocty PO kak ocHOBa-
Hus s nposefeHyst OPM MoryT He MeTb KpMMMHAIBHOTO XapaKTepa, a IUIIb CO3a-
BaTb Yrpo3y 0e30IacHOCTI U IIPOTeKaTh He3aBUCUMO OT BOJIM JIOfeN (3eMIeTpsiceHne,
HaBOZHeHMe, oon3Hu 1 T.11.) (Jybonocos 2014, 286).

[Ipyrue y4eHble ykasbIBay, 4To foObIBaHue MH(pOpManuu 06 yrposax 6e30macHo-
CTHU BPSIZ /I MOXKET PacCMaTpPUBAThCs B KauecTBe caMocTosTenbHO 3agaun OPJI, a ee
pellieHne OCYIIeCTB/IsIeTCA IIyTeM BbISAB/IeHNUs (HAKTOB IOATOTaBIMBAEMbIX M COBEpIIa-
embix mpectymnennit (baxra, bypsikos, Barun 2013, 16). B.K.3HuknH, Bbifenssa B Ka-
yecTBe I71apHOM 3aaun OP]] BbIABIeHMe, IpegyIpex/eHue, IpecedeHne 1 pacKpbITue
HPeCTYIUIEHNIT ¥ IPUYACTHBIX K 9TOMY JIML, TAaKXKe TOBOPWUI O TOM, YTO JOOBIBaHVE VH-
¢dopmarnym 06 yrposax 6€30macHOCTI paccCMaTpUBAETCS Yepes IPU3MY YTOIOBHOTO IIpa-
Ba (3uukuH 2015, 33).

Ka>k/1plil 113 ONMCAaHHBIX [TOJXO/IOB BBI3BIBAET HEKOTOPBIE BOIIPOCHL.

[TepBbIit TOAXON, MpeAIIONaraeT pacliupuTebHOe IOHVMaHMe yIpo3 6e30MacHOCTH
KaK ocHoBaHMit 1A nposefeHyrss OPM. IlpuposHble 1 TeXHOT€HHBIE SAB/IEHMS YPe3Bbl-
JajfHOTO XapaKTepa, 6e3yC/IOBHO, IPEACTABIIOT YTPO3Y A/si 6€30IIaCHOCT YeI0BeKa, 00-
IIeCTBa M TOCY/IapCTBa, HO UX NpefoTBpalieHne neXXnuT BHe 1ockoctu OPJI. Hanpumep,
HOCTATOYHO C/IOYKHO OTBETUTH Ha BOIIPOC, KAaKMM 0OpasoM OIePyIIOTHOMOYEHHbI M-
teM npoBefieHnss OPM MoXeT BBIABUTD YTPO3y 3eM/IeTpsiceHNs 1160 HaBogHeHus. COOT-
BETCTBEHHO, YTOOBI CTaThb OCHOBaHMAMU Jis poBefeHuss OPM, yrpossl 6e3omacHOCTH
TO/DKHBI 00/Ta/IaTh COMANTBHBIM XapaKTEPOM, OTIOCPETOBAHHBIM IMYHOCTDIO YeTIOBEKA.

BrisbiBaeT Bompoc 1 060cHOBaHHOCTD IpoBefenuss OPM, korza yrposbl HOCAT TH-
norteTnyeckuit xapakrep. V1. . llaToxuH 110 JaHHOMY ITOBOJY OTM€YaJsl, YTO CBEJEHMH,
BBICTYIIAIOIMEe OCHOBaHMeM i npoBeneHus OPM, mo/mkHBI o6nmajaTh Ipu3HaAKaMy
00BEKTUBHOCTH, IIPOBEPSIEMOCTH U CBUIETETHCTBOBATh O PEAbHOCTH, A He TUITOTETH-
YeCKOI BO3MOXKHOCTM (MHMMOCTHM) npecTynHoro nosefenys (Illaroxuu 2018, 119).

B mepcrnekTuBe ¢ yueToM M3MEHEHNS B 3aKOHOZIATE/IbCTBE B paMKaX pa3BUTUA CU-
CTeMBbI OIEPAaTMBHOTO IIOJMCKA IIEPBUYHBIX CBENEHMIT, KACAIOIMXCs KaK MPEeCTYIIHBIX
COOBITHIL, TAK U yrpo3 0e30MacHOCTH, IOMCKOBbIE MPU3HAKM PAcCMAaTPUBAaeMbIX YTPO3
Moru Obl CTaTb OCHOBaHMAMM Ay npoBefieHrss OPM, He orpaHMYMBAIOIINX KOHCTH-
TYLMOHHBIe IIpaBa rpakgal. OgHako orHOcUTenbHO OPM, orpaHMuYMBarOmNX KOHCTH-
TYLMOHHBIE IIpaBa IpaXk[aH, ceiiyac U B OyAyLieM HeOOXORMMO YYMTBIBATh ITO3UILIUIO
Koncturyiuonnoro Cyga PO, KoTOpbIit Ipyt pacCMOTpPEHIN BOIIPOCOB CYy/ieOHOTO CaHK-
yoHupoBanus ormedan B Onpepenenuy ot 24.01.2006 Ne 27-0, uto cyneOHoe pelieHye
Ha poBefierrie OPM IO/KHO cofiep>KaTh CCHUTKM HAa KOHKPETHbIe 06CTOATENbCTBA, TTO]I-
TBep)K/Jalolliyie Ha/lM4me IPU3HAKOB COOBITIS VI HeiicTBus (0e3/eiicTBI), CO3/jalole-
ro yrposy 6esonacHoctu PO, n mpuyactHOCTb 06bekTa OPM K TaHHOMY COOBITHIO.

Yro kacaeTcsi BTOPOro MOAXOfa, TO IpU3HAHMe paccMaTpyUBaeMoil 3aa4y BTOPO-
CTEeTIEHHOII, He MMEIOIIIEN CaMOCTOSATENIBHOTO 3HAYEHNIsI, IPUBOJUT K Hepaszbeprxe B BOC-
npusatuu 3agad OPJI: kak ompenenuTdb, Kakye U3 HUX CAMOCTOSITETIbHbIE, a KaKye HeT?
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KpoMme Toro, Bo3HIMKaeT HEOIpee/IeHHOCTb B IOHMMAHNUM BO3SMOXKHOCTI ITPUMEHEHNS
COOTBETCTBYIOIINX JAHHOIT 3a/jaue OCHOBaHMI1 A1t mposeferns OPM.

Takum 06pasom, HeCMOTpsI Ha HeKOTOpblIe ITpoTuBopeuns B Teopun OPJI, BbLaBIIe-
H1te yrpo3 6esomacHocTyt PO He06X0MMO paccMaTpUBaTh B Ka4eCTBE CAMOCTOSATEIbHOI
sagaun OP]I ¢ BBITEKaloIeil U3 3TOT0 BO3MOXKHOCTBIO MCIIO/Ib30BAHNUA COOTBETCTBYIO-
VX OCHOBaHMIt s nposefieHuss OPM. Mexziy TeM aHa/Iu3 3aKOHOJATENIbCTBA 1 CY-
IeOHOI IPaKTUKY CBUMIETE/IbCTBYET O psifie IPO6IeM, IPenATCTBYIomUX 3¢ pekTuBHOI
peannsalym paccMaTpUBaeMoit 3aJauil.

2.2. [Ipomueopeuus 6 3aKk0H00amenvbCmee, peziameHmupyouLem
onepamueHoO-poO3bICKHY10 0esTmebHOCHD

Hecmorpst Ha 0611HOCTD Lent U 3a7a4d B 3akoHe 06 OPJI, nesiTebHOCTb CyObEKTOB
OP]l npoTekaeT B MIOCKOCTY KOMIIETEHIINIA, 3aKPEITIEHHBIX OTPAC/IeBbIM 3aKOHOJATENb-
creoM. A. 0. IllymMunos onpemenu nogo6Hoe «pasie/ieHye Tpyfa» Kak OllepaTUBHO-PO-
3BICKHYIO TIO/IBEIOMCTBEHHOCTD, T. €. pasTpaHMYeHe MeX/y OIlepaTVBHO-PO3bICKHBIMU
OpraHaMM IleJieHaIlpaBJIeHHON CBICKHOJ PabOTHI IO IIOUCKY ¥ OOHApPY>KEHUIO OIIpefie-
JICHHBIX BUJIOB IIPeCTYIUIeHN U n1y, ux copepumbinux (Illymunos 2008, 89).

OcHoBaHMeM Jyis pasrpaHMYeHMs IIOJBEOMCTBEHHOCT) SBJIAIOTCA IONOXKEHM:
cT. 13 3akona 06 OP], cormacuo koropoit cyobekTsl OP]I perator onpese/ieHHbIE 9TUM
3aKOHOM 3a/laull B ITpefieNlaX CBOMX II0THOMOYNIA, YCTaHOBIEHHBIX COOTBETCTBYIOIVIMU
3akoHopaTebHbIMY aKTamu PP. CornacHo crt. 14 3akona 06 OPJ] nnpopmarys, peamn-
3anus KOTOPOI He OTHOCUTCA K KoMneTeHIyu cyobekta OPJI, no/mkHa IepeaBaThCst UM
IO TIOIBEJOMCTBEHHOCTIL.

Pemmenne 3ajaun 10 BBIABIEHUIO YIpo3 Oe3omacHocTy PD He sABsAeTCs MCKIIOUe-
HIeM, U IS HOHMMAaHMA TOTO, KeM OHa MOXKeT OBITb peaqn30BaHa (U3 4ero BBITEKAeT
BO3MO>KHOCTD ITPUMMEHEHNSA COOTBETCTBYIOLIMX OCHOBAaHUIT), HEOOXOMMMO 06paTUThCA
K 3aKOHOJATe/IbCTBY, ONpPeNeNAIIIeMy OlePAaTMBHO-PO3BICKHYIO MOABEJOMCTBEHHOCTD
cy6bexroB OP/I.

2.2.1. OpzamvL 6HYympeHHUX Oerl

IToMuMO HpPOTMBOAENCTBMA NPECTYNMHOCTH, CT.12 @efepanbHOr0 3aKOHa OT
07.02.2011 Ne 3-®3 «O monmium» mpefycMaTpyuBaeT 00sA3aHHOCTD HMOMUINN OCYIIeCT-
BATb OPJI B nenax obecredennsa co6CTBEHHON 6€30IIACHOCTI, @ TAK)Ke B MHBIX L[EJIAX,
IPeyCMOTPEHHBIX (elepalbHbIM 3aKOHOM. B TaHHOM KOHTEKCTe HaM IIPefiCTaBIIAeTCs
HeyJauyHbIM JCIIO/b30BaHMe GOPMYIMPOBKY «VMHbIE 1Ie/TN», TaK KaK IIPY OIpefeneHnn
OIlepaTVBHO-PO3bICKHOI IO/IBETOMCTBEHHOCTH B CT. 13 3akona 06 OP]I yxxe mpexycmo-
TpeHa OTCBIIKA K OTPAC/IEBOMY 3aKOHOJATENbCTBY, a IOTOMY HEACHO, K KAKOMY 3aKOHO-
IaTeNbCTBY B JaHHOM C/Iy4dae OTChbIIaeT cT. 12 PefepanbHoro 3akoHa «O mommumum».

Xora ocymecrsnenne nonumyert OPIl ¢ menbio BBIABIEHNA Yyrpo3 6€30IacHOCTI
PO npsAMo He mpenycMOTpeHO 3aKOHOM, B Ha3HaueHNe JaHHOTO OPraHa BIACTU BXOAUT
obecredeHne 061IeCTBEHHOI 6e30IacHOCTI. V3 3TOTO BBITEKaeT BOIPOC, MOTYT IV OIle-
paTMBHBIE COTPYAHMKM IOMLMY ocyinecTBIATh OP]] ¢ 1je/1blo BBIAB/IEHMs YTPO3 0011e-
CTBEHHOII 06€30I1aCHOCTY B KaUueCTBe CAMOCTOATE/IbHOI 3a/la4M U MCIIOTb30BaTh YTPO3bI
o061iecTBEHHOT 6€30IIaCHOCT B KaueCTBe OCHOBaHMIT [ist mpoBeneruist OPM.
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[TonsiTue 061IecTBEHHOI 6e30macHOCTH TpencTaBieHo B KoHieniuu obiiecTBeH-
Holt 6e3omacHOCTY B PO, y1B. IIpesupmentom PO 14.11.2013 Ne I1p-2685 (manee — KOB)
U OIpefenAeTcs KaK COCTOSIHME 3aIIVIeHHOCTY YeloBeKa U IPaKJaHIHA, MaTepuab-
HBIX U J[yXOBHBIX LJeHHOCTeT 00I11eCTBa OT MPECTYIIHBIX U MHBIX IPOTUBOIPABHBIX IT0CS-
TaTeNbCTB, COLMANBHBIX I MEKHAI[MOHAIBHBIX KOH(IMKTOB, & TAK)KE OT YPEe3BBIYAITHBIX
CUTYauI IPYPOJHOTO ¥ TEXHOTEHHOTO XapaKTepa.

B ®epepanpHoM 3akoHe oT 28.12.2010 Ne 390-D3 «O 6e3omacHocTn», CTparernnu Ha-
1yoHanpHo 6e3onacHocTy P®, yTB. Ykasom [Ipesupenta PO or 31.12.2015 Ne 683 (na-
nee — CHB), u KOb ob61mecTBeHHast 6e30MacHOCTb pacCMaTpUBaeTCsl KaK 4acTh Ha-
nyoHanpHON 6e3omacHocT PD. B c1. 1 @epepanpHoro 3akona «O 6e30macHOCTI»
IpM OIpefe/eHNN IpefMeTa IIPAaBOBOTO PeryIMpoBaHuUA cofepsKaHMe HallOHa/IbHOI!
6€30I1aCHOCTY PacKpbIBAeTCs IYTEM IePeUNCIIeHNsT OT/e/IbHbIX BULOB 0€30IacHOCTH
(6e30macHOCTI TOCyapcTBa, 00IIeCTBEHHOI 0e30MacHOCTH, 9KOIOTMYecKoil be3omac-
HOCTY, 6€30IIaCHOCTM TMYHOCTH, MHBIX BULOB 0€30MaCHOCTH, IPELYCMOTPEHHBIX 3aKO-
HopmarenbcTBOM P®). B CHDB npescraBieH aHa/IOTMYHbIN TOAXOJ, K COfIepYKaHMIO HAIIVO-
HaJIbHOJ 6e30macHOCTH. TakuM 006pasoM, ¢ OPUANYECKOI TOYKY 3peHMsI 001jeCTBeHHAs
Y TOCYIapCTBEeHHas1 6@30I1aCHOCTD He TOXXAEeCTBEHHBI Y ABJISAIOTCS COCTAB/IAIOMMI Ha-
IMOHAIbHOI 0€30IIaCHOCTM.

B KOB raxoke jaHO MOHATIE YTPO3 00LIeCTBEHHOI 6€30IIaCHOCTM, K KOTOPBIM OT-
HeCeHbl BO3MOXKHOCTb HaHeCeHMs yiepba mpaBaM M CBOOOHAM Ye/loBeKa VM TPaXkjaHM-
Ha, MaTepyajIbHBIM ¥ JYXOBHBIM LIEHHOCTAM 061jecTBa. K OCHOBHBIM MICTOUHMKAM YTPO3
OTHECEeHbI Pas/INYHble IPOTUBONPABHbIE IIOCIATATeIbCTBA (TEPPOPU3M, IKCTPEMU3M, He-
3aKOHHBII 000POT HAPKOTUKOB, KOPPYIILNS, HE3aKOHHAsI MUTPALNA), @ TAKXKe YPe3Bbl-
YalfHble CUTYalMy IIPUPOFHOTO ¥V TEXHOTEHHOTO XapakTepa. BrlAB/IeHMe 1 IpefjoTBpa-
IIeHMe YIPO3 IIePBOJ KAaTeTOPUM OCYIIECTB/IAETCS ONEPATVBHBIMM MOAPa3fe/leHIsIMA
oy npy pemenyn 3agad OPJl, cBA3aHHBIX ¢ IPOTUBOAENCTBUEM IIPECTYITHOCTIL.
Cxoxxeit mosuryy otHocutenbHo ponu OPJI B ob6ecrievennn 0611eCTBEHHOIT 6€30MacHO-
ctu npupep>xuBaetcs A. M. Boponos, opus 13 aBropoB KOB (Boponos 2014, 38).

Mo>kHO IpUITH K BBIBOAY, 4TO ocyilecTsneHre OP]] B paMKax pellieHMs 3a/iauu 110
BBISIBJIEHNMIO yIpo3 6e3omacHocTy PO He otHOCUTCs K KommerteHuy OBJI, 4to, B cBOIO
oyepefib, HaK/IaJbIBaeT OrpaHMYeHVe Ha BO3MOXKHOCTD IIPYMEHEHMS COOTBETCTBYIOIINX
OCHOBaHMII i nmposeferusa OPM.

B MaTepmasax CymeOHON NMPAaKTUKU BCTPEYAIOTCS IIPUMEPDI, CBYU/ETENbCTBYIOLINE
0 TOM, YTO MOAOOHOE MOHMMaHNe ONEePaTMBHO-PO3BICKHOI IIO[IBEOMCTBEHHOCTI He
BCerfja BCTpevyaeTcsl y MPaBOIPYMEHUTeNs M CyfeOHbIX OpraHoB. B psje fmen npu pac-
CMOTpeHMM Xanob Ha HaIpaBlIeHHOE MIPOKYPOPOM IPefoCTePeXKeHe O HeOIYCTHMO-
CTV HapyLIeHUs 3aKOHAa! U Ha IpuBJIeYeHME K afMUHNUCTPATUBHOI OTBETCTBEHHOCTI®
IPU3HABANOCh 3aKOHHBIM IpoBefieHrie OPM cOTpyZHMKaMU MOULNA C LIeTbI0 TOOBI-
BaHMsA nHQopMmanuu o6 yrposax 6esomnacHoctu PO. B TekcTax cyeOHbIX pelieHuit mpu

* Pemenve Arpbisckoro parioHHoro cyga Pecry6nukn Tarapcran ot 31.10.2017 mo pemy Ne 2A-
662/2017 (3pechb 1 Jajee Bce CChUIKM Ha POCCUIICKYIO CyfeOHYIo npakTuky npusogsarcs no FTAC PO «IIpa-
Bocyaue». [lata obpamenns 10 suBaps, 2020. htttps://sudrf.ru).

5 Pemenvie Ye6apKynbCKOro ropofickoro cysa Yensbunckoit obmactu or 28.03.2019 no memy Ne 12-
30/2019; Pemenne KpacHOKaMeHCKOTO TOPOACKOro cypa 3abajikanbckoro kpas or 09.03.2017 mo peny
Ne 12-12/2017.
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9TOM OTCYTCTBOBAJIO YIIOMMHAHNE O HAIMYINU MHBIX OCHOBaHUM [J1A IIpOBEAEHNA OPM,
B TOM 4JICTIe CBSA3QHHBIX C IIPOTUBOJEIICTBIEM IIPECTYITHOCTI.

Hecmorpst Ha oTCyTCTBME permaMeHTalun B 3akoHe 06 OPJ], Ha mpaKkTHKe 3a4acTyI0
BO3HMKaeT He0OXOAMMOCTb MCIO/Nb30BaTh pe3ynbTaTsl OPM, NpOBOAVBIINXCA C LIe/IbIO
BBIABJICHNA VI PACKPBITVA NPECTYIUVICHNA, B aIMNHNCTPATVBHO-IOPUCINKIVIOHHOM IIPO-
usBozcTBe. CBA3aHO 3TO C TeM, YTO IIPY NPOBepKe MHPOpMAINU O IpU3HAKAX IPeCTy-
IUIEHUA MOTYT 6bITb ITIOJTy49€Hbl CBENECHNA 06 AIMVHVICTPAaTUBHOM IIpaBOHAPYIICHUMN.
Opnako mpu oneHke pesynbraroB OPJl B afMMHUCTPAaTUBHO-IOPUCAVKIVIOHHOM IIPO-
VI3BOJICTBE HEOOXOIMMO PaccMaTpuBaTh COOTBETCTBME 3ajau cyobekra OPJI ero mon-
BeJJOMCTBEHHOCTH VM Ha/IM4Ne JOCTaTOYHBIX OCHOBaHUII A/ nposefennss OPM, B mpo-
TUBHOM CJTy4ae Oy/eT OBOJ /Il OTMEHBI CyfleOHbIX PellIeHN T IIPY UX 00XKaIOBaHNUN.

2.2.2. Opeanvr QedepanvHoti cnyibvL besonacHocmu

Crarpamu 10 u 13 @egepanbaoro 3akoHa oT 03.04.1995 Ne 40-03 «O depepanbHO
cmy>x6e 6ezomacHocTi» (fanee — 3akoH 06 @CB) opranam O Cb npenocrasieHO IpaBo
nposoguTbh OPM c Lie/1b10 BbIABNIEHNA, IPEAYIPEXKIEHN, TpecedeHns U pacKpbITH:

— ILINMOHAXa, OPTaHN30BAHHOI IPeCTYITHOCTH, KOPPYILNY, He3aKOHHOTO 060po-

Ta OPYXKUSA ¥ HAPKOTUIECKUX CPENCTB, KOHTPAaOaHMbI, IIPeCTAB/ISIOIUX YIPO3Y
6e3omacHoctu PO;

— IIPeCTYIUICHMUI, IIOfCIEICTBEHHOCTh KOTOPBIX OTHECEHA K UX BEJICHMIO;

— JeATelIbHOCTY He3aKOHHBIX BOOPY>KEHHBIX (POPMUPOBAHMIL, IPECTYIHBIX IPYIII,
OTZIe/IbHBIX JINIL U OOIeCTBEHHBIX OObENVHEHNI, CTaBsAIX CBOEIl Le/bl0 Ha-
CHIbCTBEHHOE VI3MEHEeHe KOHCTUTYIMIOHHOTO CTposi Pd;

a TaKKe B IHBIX CITyYasx, IPeLyCMOTPEHHBIX (pefiepasbHbIM 3aKOHOM.

CornacHo ct. 10 3akona 06 @Cb Ha opransl @CB 3aKoHaMM ¥ UHBIMM HOPMATUB-
HBIMY IIPaBOBBIMY aKTaMI (pefiepasbHBIX OPIaHOB TOCYAAPCTBEHHON BIACTU MOTYT BO3-
JIaraThCs ¥ IpyTyie 3aiadi B cpepe 60pbObI C IPECTYIHOCTBIO.

[TpencraBneHHble yrpo3sl 0e30mMacHOCTM (IUIVOHAX, OpraHM30BaHHASA IPeCTYI-
HOCTb, KOPPYIIVs, He3aKOHHBII 000pOT OPYXMs U HApKOTUYECKUX CPENCTB, KOHTpa-
6aHia, TeATENbHOCTD /UL C L[eJIbI0 HACM/IBCTBEHHOIO VI3MEHEHMUsI KOHCTUTYLVIOHHOTO
CTpOs1), KaK IPaBWIO, SAB/IAIOTCS MPECTYIHBIMY HOCATAaTeNbCTBAMMY, IPOTUBOJEIICTBIE
KOTOPBIM OCYILECTB/IsIeTCsl B paMKax peuteHus sagadu OPII mo 6opbbe ¢ mpectynHo-
ctbio. OfHaKo fABe ykazaHHble 3aiaun OP]] He c/MBaIOTCA B OfHY, O YeM CBUJETENb-
CTBYeT UX pasgeneHue npu ¢opmynposke npas opranos @Cb Ha nposenenue OPM,
a TaxoKe TO, YTO IepeduyCcIeHHble YTPO3bl He BCeT/ja MMEIOT IPeCTYIHbIN XapaKTep.

OpHyM U3 IPUMEPOB SABIAETCS 60pbba ¢ KOHTPabaH[OJ, YTONMOBHAs OTBETCTBEH-
HOCTb 33 KOTOPYIO, MCXOfiA U3 BUJOB IIepeMellaeMbIX IIPeMeTOB, IPeAyCMOTpeHa He-
CKOZIBKMMM cocTaBamm Tpectymvienuit (ct.200!, 2002, 226!, 229! VronosHoro xomekca
P® ot 13.06.1996 Ne 63-03 (nanee — YK P®D)). [Tpn 9TOM «IIpOCTast TOBapHasi» KOHTPa-
6aHfia He IIpefyCMaTpUBaeT OTe/IBHOIO COCTaBa MPeCTYIUICHNSI, HO C Y4eTOM KPYIIHOTO
MacimTaba MOXeT IPMHECTY CepPbe3Hbll yiepO OTedeCTBEHHBIM TOBAPOIIPOU3BOJMTE-
JISIM ¥ TAaKUM 00pa3oM paclieHNBaThCs KaK Yrpo3a 9KOHOMIYECKoit 6e3omacHocTy PO.

I pyroii npuMep — KOpPYILVOHHbIE IIPAaBOHAPYLIEHN, He BCe 13 KOTOPBIX B/IEKYT
YTOJIOBHYIO OTBETCTBEHHOCTb. TaK, OTe4eCTBEHHOE 3aKOHOZIATe/IbCTBO He IpefycMaTpu-
BaeT YTOIOBHYI0 OTBETCTBEHHOCTD IOPUAMYECKUX /NI 33 KOPPYILVOHHbIE IIPaBOHAPY-
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IIeHMA, HO IOKOOHbIE IeAHNA C y4eTOM MaciITaba MOTYT IIPEACTABIIATD yrpo3y s 6e3-
omacHocty PO.

CoorBeTcTBeHHO, BHe pemenns 3afauyt OPJl mo 60pbbe ¢ IpecTyHOCTBIO OPraHb
®Cb moryT nposoguts OPM 11 IpOTUBOAEIICTBYA OTAENbHBIM YIpo3aM 6e30I1acHO-
ctu PO.

K coxxanennto, B cyneOHOI MpaKTHKe TaKKe MIMEIOTCSA IIPYMepbI, KOT/ja U B JaHHOM
c/Ty4yae NpaBOIPUMEHNTE/Ib He BCETMIa YUUTbIBAeT OIepaTHBHO-PO3BICKHYIO MOIBEIOM-
CTBEHHOCTb, OIPENETEHHYI0 OTPAC/IEBbIM 3aKOHOM. B OflHOM ciTy4yae B KadecTBe OCHO-
BaHNA JUIA IPOBeleHnsA 00C/Ie[oBaHNA KAal0Thl BOGHHOCTY>Kalllero Obia MCIoNb30BaHa
nH}OpMaLMA 0 BO3MOXHBIX (DaKTaX HaPYIIEHUA MM peXMMa CeKpeTHOCTU. B pesyin-
tare nposefeHuss OPM 6bUIM M3BATHL HOCUTENMN ¢ MH(OpPMaLMeil, COCTABIAILIEN To-
CyZlapCTBEHHYIO TaliHy. HapyIuenue pe>xuMa CeKpeTHOCTH, Ha Halll B3ITIAM, MOXKeT pac-
IIeHMBATbCA B KayecTBe yrposbl 6esomacHocty PO. OpHako B OTpac/ieBOM 3aKOHe OT-
CYTCTBYeT IIpaBo onepaTuBHbIX noppasaeneniit ®Cb Poccun nposopgnuts OPM c nenbio
BBIABJIEHMsI HApYIIEHNUIT peXMMa CEeKPeTHOCTM BHe NOKYMEHTMPOBAHUSA KaKoM-Tn6o
npecTynHoit aestenbHocTi. Cyzl EpBOil MHCTAHLVM He y4eN JAHHOTO 06CTosATeNnbCTBaS,
a BBIIIECTOAIIUN cy,ue6an71 OpraH OCTaBUJI PellleHNE B cune’.

B npyrom cnyuae corpynuuku @ Cb nposoanmm o6cnefoBaHne HeXUIOTO ITOMelle-
HJSI HA OCHOBAHMM OIlepaTMBHON MH(OpManuy 06 M3rOTOBJIEHUN UKPBI B HapYyIIEHNe
IeJICTBYIONIMX HOPM U IIPAaBMJI, YTO OBUIO IMPU3HAHO CYAIOM KaK JJOCTaTOYHOE OCHOBA-
HIle, SIBJISIIOIeeCs] YIPO30ii aKoyorndeckoit 6esomacHoctu®. Cyy He yder, 4TO OTpaciie-
BOI1 3aK0H He jlaeT opranaM P Cb npasa Ha nposefeHne OPM c 11e/1b10 BbIABIEHNS YTPO3
3KOJIOrMYecKoil 6e3omacHoCTH. B TekcTe pemenns raxke HeT ynommHanus, yro OPM
IIPOBOAMIOCH C I[€/IbI0 BBIABIEHNA IPECTYITIEHNUA, IPEJyCMOTPEHHOrO CT. 238 YK PO
(x 3TOMY IeAHUI0O MO)XHO OTHECTH IIPOM3BOACTBO VIKPBI C HAPYIIEHNMEM YCTaHOBIeHHBIX
HOPM U IPaBUJI, TIPU YC/IOBUY 4YTO NOTy4eHHasA NPOLYKINA ONacHa /1A )KU3HY WA 370~
POBbsI). BrlmecTosmuii ¢y ocTaBuI pelieHne B CijIe, HO BMECTO YIIOMUHAHMNS YTPO3bI
9KOJIOTMYECKOIl 6e30IIaCHOCTM B KadecTBe OCHOBaHMA M mposefenns OPM ykasan
Ha CBeJIeHNA O COBEpPLIeHUN HeYCTaHOBICHHBIMMY JIMI[aMM IIPOTUBOIPABHBIX JelCTBMII,

VIMEIOLIMX TIPU3HAKY TIPECTYIUIEHNIT.

2.2.3. GedepanvHulii 0Opear UCHOTHUMENLHOLL 871CMU 8 0071ACTU
20cy0apcmeeHHol 0XpaHbl

CornacHo ct. 15 ®eprepanbHoro sakoHa oT 27.05.1996 Ne 57-03 «O rocygapcTBeHHOI
oxpaHe» (jajlee — 3aKOH O TOCYAApPCTBEHHOI OXpaHe) JaHHOMY OpraHy IIPefloCTaBIeHO
ob1ee mpaso ocymectsaATb OP]I B cooTBeTCTBUY ¢ efiepaIbHBIM 3aKOHOATEIbCTBOM
06 OP]I 6e3 ykazaHNs KOHKPETHOII OIIepaTMBHO-PO3bICKHOIT ITOABefOMCTBeHHOCTI. He-
00XOfIIMO Y4eCTb, 4YTO COIVIACHO CT. 1 9TOr0 3aKOHA FOCYLapCTBEHHAsI OXpaHa OCYIIeCT-
B/IACTCS B TOM YNCJIe ITyTeM IIPOBEJEeHS OIlePaTUBHO-PO3BICKHBIX Mep (HeKoTopas He-

¢ Pemene BrajiBOCTOKCKOrO TapHU30HHOTO BOEHHOTO cyza oT 08.07.2015 1o ey Ne 2-92/2015.

7 Vinpopmanus 1o geny Ne 33-553/2015, paccMOTpeHHOMY TUXOOKEaHCKUM (IOTCKUM BOEHHBIM
CYTIOM.

8 Pemmenme ITerponasnosck-KamuaTckoro ropogckoro cyga or 21.03.2016 1o ey Ne 2A-2848/2016.

° AnemnsaumonHoe onpepnenenue Kamuarckoro kpaeporo cyma or 14.07.2016 mo peny Ne 33a-
1645/2016.
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TOYHOCTD B 3aKOHE He OTMEHsIeT TOTO, YTO B JAHHOM C/Ty4ae MMeeTCs B BUJY IIPOBeJieHue
OIePaTUBHO-PO3BICKHBIX Meponpusmuii). Cama e TOCyAapCTBEHHAst OXpaHa SBJIAETCS
[esITe/IbHOCTBIO 10 0becredeHnIo 6e30IMacHOCTI 0OBEKTOB TOCYAApCTBEHHO OXPaHBI
¥ 3allyiTe OXpaHseMBIX OOBEKTOB, BBIOMHAEMOI B ILje/AX 6€30IacHOro U GecrpersT-
CTBEHHOT'O OCYIIeCTB/IeHMsI TOCYAAapCTBEHHOI BIacTi B PD 1 peanusaruy MexjyHapos-
HbIX 00s13aTenbcTB PO. BesomacHoCTb 060beKTa rOCYAapCTBEHHON OXPAHBI IPEAIIOIaraeT
€ro 3aIlMIeHHOCTb OT IPOTUBOIIPABHBIX I MHBIX ITOCATATEIbCTB, YITPOXKAIOLINX JKUSHI,
3I0POBBIO VI MHBIM OXPaHsIEeMBIM 3aKOHOM >KVI3HEHHO Ba)KHBIM MHTEpecaM, CBS3aHHBIM
C MICTIOJIHEHVeM TTOJTHOMOYMII TOCYAAPCTBEHHOI BIACTY TGO C MHOI TOCYAaPCTBEHHOIA,
IO/ TUYECKOI VTN OOLIeCTBEHHO AesTe/IbHOCTBIO.

MOoXHO cJienaTh BBIBOJI, YTO obecriedeHne 6e30MacHOCTI 00bEKTOB TOCYAAPCTBEH-
HOJ1 OXPaHbI SB/IAETCA COCTABHOI 4acThi0 0OeCIiedeHNs TOCYAapCTBEHHOI Oe30macHo-
ctu PO. JIna peanusanyuy JaHHONM 3ajladyl OPraHbl FOCYAAPCTBEHHONM OXPaHbI BIIPaBe
npoBoauTb OPM c 1je/1bI0 BBIAB/IEHNS YTPO3 00beKTaM TOCYAapCTBEHHOI OXpaHbl, HO-
CALIMX KaK KPMMUHA/IBHBIN, TaK ¥ HEKPUMUHAIbHBIN Xapakrep. [Ipu atom ¢popmynn-
POBKa «3alINTA OT HOCATATeIbCTB» IIPEAIIO/IaraeT, YTO BbIAB/IsIEMbIE YIPO3bl HOCAT CO-
IMa/IbHBII XapaKTep, UCXO/SAIINIL OT YeJIoBeKa.

2.2.4. TamoxeHHble OpeaHbl

Cornacno ct. 1 @epepanpHoro 3axkoHa oT 03.08.2018 Ne 289-D3 «O TaMOXXeHHOM
perynupoBanuu B PO 1 o BHeceHMM M3MeHEHUIT B OTHe/IbHbIe 3aKOHO/laTe/IbHbIe aKTbhI
P®» (manee — 3akoH O TaAMO>KEHHOM PETyIMPOBAHNY) OFHOI U3 LieNeil 3aKOHA SIBJIA-
eTcsl obecrieyeHne SKOHOMIYECKoil OezonacHocT PD mpy ocyliecTBIeHNN BHEIIHeN
TOprosnau ToBapamu. B coorBetrcTBNMM co cT.351 TamoskeHHOTO KOfiekca EBpasmiickoro
akoHoMuyeckoro corwsal'’ (zanree — TK) Ha TaMO)KeHHbIE OpraHbl TAKXKe BO3/IATAETCS
3ajaya 3allMThl HAIVIOHAIbHOM 0€30MacCHOCTY TOCYHAPCTB-4ICHOB, )KU3HU U 30POBbs
Yel0BeKa, >)KMBOTHOTO ¥ paCTUTE/IbHOTO MMPA, OKPY>Kalollieil Cpefibl.

B xauecTBe 3a1aun eATENbHOCTY TAMOXKEHHBIX OPTAaHOB B 11€/IOM MOXXHO BBIIE/IUTD
BbIABJIEHJE YIPO3 9KOHOMUYECKOII 1 dKomorndeckoit 6esomacnoctu PO. Ognako mpy-
I'ie TI0/I0XKeHIA IIPefiCTaB/IeHHBIX HOPMATVBHBIX aKTOB He IAI0T TAMOXXEHHBIM OpraHaM
IIpaBO VCIO/Ib30BaTh BO3MOKHOCTU OPJI g1 pemtenns fanHoi sagaun. Cratba 354 TK
MpeoCTaBIIAeT TAMOXXEHHBIM OpraHaM NpaBo ocyuecTsnATb OP]] B cooTBeTCTBUM C 3a-
KoHofiaTebcTBOM P® ¢ 11e/bIo BBIAB/IEHN A N1, COBEPIIMBUINX NTPECTYIIEHN, a TAKXKe
VICTIOJTHEHMI 3alIPOCOB MEX/[YHApPOJHBIX OpPTaHM3alMil ¥ IIPaBOOXPAaHUTEIbHBIX Opra-
HOB MHOCTPaHHbBIX TOCYHAPCTB. B cBoI0 04yepenp, cT. 254 3aKOHa O TAMOKEHHOM pery/u-
POBaHUY K 4¥CTy QYHKLMI TAMOXXEHHBIX OPIraHOB OTHOCUT ocyiectsienye OPII B Le-
JISIX BBIABJIEHNA, IPEeRYIPeXIeHNA, IpeceueH ) ¥ PACKPBITHA IPeCTyIIeHNIL, IPOTUBO-
[eViCTBYsI KOPPYILMHU 1 0OecIiedeHysi COOCTBEHHOI 6€30MacHOCTH.

B03MOXHO, IO 3TOJ MpUYMHE MPefCTaBUTENN TaAMOXKEHHBIX OPraHOB BUIAT 0be-
criedenne 6esonacHocty PO yepes pemenve sagauy OPJl o 60pbbe ¢ IpecTYITHOCTBIO.
Tak, ¢ y4eTOM Ba>KHOCTM 3aJiauyl IO BBIABJIEHMIO YTPO3 S9KOHOMIYECKOII 6e30I1acHOCTI
PO mpu nepemerieHn TOBapOB ¥ TPAHCIOPTHBIX CPEACTB Yepe3 TAMOXKEHHYIO TPaHNITY

10 TTpunoxenne Ne 1 x JJoroBopy o TamoxkeHHOM Kofiekce EBpasuiickoro SKOHOMIYECKOTO CO03a.
TTogmucan B . Mockse 11.04.2017.
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VIHBIX IyTeil ee pelleHNs, IIOMUMO BBIABIEHUS U PACKPBITHsI COOTBETCTBYIOIIMX IIPe-
CTyIUIEHWIT, He TpefiaraeTcs'l.

2.2.5. DedepanvHas cyxba UcnonHeHus HaKa3aHuil

Cratbsa 14 3akoHa PO ot 21.07.1993 Ne 5473-1 «O6 yupexxaeHNUAX ¥ OpraHax, uc-
HO/THAIOIYX YTOIOBHbIE HAKAa3aHNUs B BYUJiE IMIIEHMSI CBOOOIBI» IIOBTOPSIET IIOIOXKEHNS
3akona 06 OP]I o mpaBe yupe>xieHnii, UCIOMHAIINX HaKadaHus, ocyuecTasaTb OP/I.
CopeprkaHyie KOMIETEHIIM ONIEPAaTUBHBIX IofpaspaeneHuii OefepanbHO CITyKObI MC-
nonHenns Hakasaunit (nanee — O®CUH) B chepe OPI] packpsiBaeTcs B cT. 84 Yromos-
HO-VCIIOTHUTENbHOTOo Komekca P® ot 08.01.1997 Ne 1-®3 (mamee — YUK P®), koro-
POI1 K YMCITy 3a/ja4, CBA3aHHBIX C 0OecIedeHreM 0e30IIacCHOCTY, OTHECEHBI ObecIieyeHye
JIVYHOJ 0€30IIaCHOCTH OCY>K,eHHBIX, IIEPCOHAA UCIIPABUTE/IbHBIX YUPEKAEHIIT M MIHBIX
JINL, BBISIB/ICHVE HAPYILIEHNIT YCTAHOB/IEHHOTO IIOPsAKa OTObIBaHNA HaKasaHus. [laHHas
HOpPMa HanpsAMYyIo KacaeTcs ocyuecTsneHns OP]l TOMbKO B MICIIPaBUTENbHBIX YUPEXK/e-
HuAx. Ocymectsnenne OP]] mpu ucnonHeHMM HaKa3aHUIL, He CBA3AHHBIX C M30JALMeEN
OCY>K/JIEHHBIX OT 0011eCTBa, pernmamenTupyercs ct. 18! YVIK PO, kotopas He onpepernsieT
KOHKpeTHbIe 3a/Ia4ll [10 IaHHOMY HAaIlpaB/IeHMIO, IIPelyCMaTpyBasi TONbKO OOIYI0 BO3-
MOXHOCTD ocyuiectsiaenns OP]] onepatusabiMu nogpaspenennamu @CHH camocTos-
TE/IbHO U1 BO B3aMMOJIeICTBUY C ipyrumu cyobektamu OP.

Takum 06pa3oM, OTpacieBbIM 3aKOHONATENIbCTBOM 3ajiadya OIepPAaTHBHBIX IIOfpas-
nenernit ®CYH Poccun 1o BHIABIEHMIO COOTBETCTBYIOMINX yrpo3 GesomacHocTu PO
npsAMo He omnpepeneHa. . A. KocoHOroB Bpicka3blBa/ll HECKOIBKO IHOE MHEHMeE: 3a/ladl,
nepedncieHHble B 4.1 cT.84 YVIK P®, ycTaHOB/I€HB UCKMTIOYUTENBHO [ KOHKPETH-
3aI[uy, yCTAaHOB/IEHNS MX nproputeTa Hag obmmmu 3agadamu OPJT (Koconoros 2012,
220). OgHako 9To IpefoIaraeT paclpuTeIbHOE TOIKOBaHNe 3a/iad, BO3/IaraeMbIX Ha
cy6pext OPJ], u mpOTUBOPEYNT MONOKeHMAM 4.4 ¢T. 13 3akona 06 OP/I.

2.2.6. Cnyscba eHewiHeli pazsedku u onepamusHoe noopasoenexue opzana
eHewHell pazeedxu Murnoboporw Poccuu

CormacHo cT. 13 ®egepanpHoro 3akoHa oT 10.01.1996 Ne 5-®3 «O BHemiHelt pas-
BeJJKe» OpraHbl BHEIIHEI! pa3BefiKi1, K KOTOPbIM OTHEeCEHBI 00a peCTaB/IeHHbIX OpPraHa,
MOTyT 0becreynBaTh COOCTBEHHYIO 6€30I1aCHOCTD B COOTBETCTBUM ¢ 3akoHOM 06 OP]I.
[ns1 omepatuBHOrO moppaspeneHns MuHo6oponsl Poccun aHanornyHas HopMma TakKe
3akpervtena B cT. 13 3akona 06 OPJI. Mubix 3ajad, penraembix B pamkax OPJI, Ha maHHbBIe
OpraHbI He BO3JTaraeTcs.

ITopBoAs MPOMEXYTOUHBIN UTOT, OTMETUM, YTo ocyuiecTsaeHre OP]I ¢ nenbio BbI-
sIBNIeHNs yrpo3 6esomnacHocty PO npsmo otHeceno k 3agadam @CH u @CO Poccun. 3a-
KOHOJIaTe/IbCTBO, perlaMeHTUpYIollee ONepaTVBHO-PO3BICKHYIO MOABEJOMCTBEHHOCTD
IDaHHBIX OPraHOB, IPUBOJUT BO3MOXKHbIE BapMaHTBI, KOTA Yrposbl OezomacHocTy PO
CTaHOBSTCS OCHOBaHMsAMM isi mpoBeneruss OPM. Bmecte ¢ TeM codertanme obiero

1 TIucemo PefrepanbHO TAMOXKEHHOI ciryk 661 Poccuu ot 19.07.2013 Ne 18-12/31135 «O Hanpasiie-
HUM METOMYECKUX PEKOMEH/ALNI [10 aKTYa/IbHBIM BOIIPOCAaM BO30Y)X/€HIIsA yTOTIOBHBIX e/l U YTOJIOBHO-
IpaBOBOIT KBaMU(IKALNI KOHTPa6aH/bl CTPATETIIECKI BXKHBIX TOBAPOB I PECYPCOB».
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U OTPAC/IeBOro IOZIXOIOB K IIOHMMAaHUIO yrpo3 6GesomacHocty PO B kavecTBe 3afaum
OP[I u ocnoBanwuii gy nposefenusa OPM He ABiseTcs neanbHbIM.

Tax, mpu onpezeeHNy OCHOBHBIX BUJIOB YTPO3 UCIONb3YeTCA Pa3InIHas TepPMUHO-
norusi. 3akoH 06 OPJl mepeuncrsieT TONbKO BUABI YTPO3 Oe30I1acHOCTH. B cBOI0 ouepenp,
3akoH 06 OCPB B kayecTBe OCHOBHBIX YIPO3, Ha BbISBJIEHIIE KOTOPBIX JJO/KHA OBITb Ha-
IpaBJieHa JIeATeIbHOCTD OllepaTuBHBIX noppaspenennit ®Cb Poccum, HaspiBaeT mmm-
OH@X, OPraHM30BAHHYIO IPECTYNHOCTb, KOPPYIILNIO, HE3aKOHHbII 000POT Opy>Kus
Y HAPKOTMYECKNX CPeACTB, KoHTpabanmy. CormacHo ke 3aKOHY O TOCYapCTBEHHOI OX-
pane OPJ] MO)XeT OCYILIeCTB/IATBCA C LIe/IbI0 3aIUThI 00beKTa TOCY/JapCTBEHHOI OXPAaHBI
OT MPOTHUBOIPABHBIX U MHBIX IIOCATATENbCTB, YTPOKAIOINX JKM3HY, 3/JOPOBbIO M MHBIM
OXpaHAEMBbIM 3aKOHOM >KM3HEHHO Ba)KHBIM MHTepecaM, CBA3aHHBIM C JICIIOTHEHUEM
IOTHOMOYMII TOCYAPCTBEHHOI BIACTU MO0 C MHOV TOCYRAPCTBEHHOM, IOMUTIYECKOI
WY OOLIeCTBEHHOI IeATeTbHOCTDIO.

B maHHOJ cuTyanuyu IpaBONPMMEHUTENb BBIHYKIEH CaMOCTOATENbHO OCYILIECT-
BJIATH CONIOCTABJIEHNE YTPO3 6e30I1acHOCTH, IIPeYCMOTPEHHBIX, C OJIHOI CTOPOHBI, 3a-
koHOM 06 OP]I, a ¢ gpyroit — 3akonom 0 @CB 1 3aKOHOM O rOCYapCTBEHHOI OXpaHe.
B3sB Ha ce6s1 CMeTIOCTD UCIIONHUTD JAHHYIO POJIb, IPUBeeM CIeAYIOlye COYeTaHN:

— Yrpo3bI TOCYAAPCTBEHHOI 6€30IIaCHOCTI: IIIMOHAX, OPTaHN30BaHHAS IPECTYII-
HOCTb, KOPPYILNsI, HE3aKOHHBIII 000POT OPYXXWSI U HAPKOTUIECKMX CPEJCTB,
KOHTpabaHJa, yrpo3a 00beKTy rOCyapCTBEHHON OXpaHBbI;

— yrpo3bl BOEHHOI 6€30MacHOCTH: IIMMOHAX, HE3aKOHHBIIT 000pPOT OPY>KNsi, KOH-
TpabaH/a, KOPPYILs;

— yrpo3bl 9KOHOMMYECKOIT 6e30IacHOCTH: IINMMOHAK, OPTAHN30BAHHAsI IPECTYII-
HOCTb, KOPPYIILVs, KOHTpabaH/a;

— yrpo3bl MHPOPMALMOHHOI 6€30MaCHOCTH: IIMIOHAX, YTPO3a 00bEKTY roCyzap-
CTBEHHOJI OXPaHBbI;

— YTrpO3bI 9KOJIOTMYECKOI 6€30IaCHOCTI: He OIIpefie/IeHbl.

[Tpu pacmpeneneHnM MCIONb30BAICSA PACLIMPUTENBHBIN IOAXON K MOHMMAHMUIO
yIPO3, B 4aCTHOCTH, IIOJ, KOHTPabaHI0l1 IIOHNMAJIOCh TI000e He3aKOHHOe IepeMelljeHNe
00BEKTOB Yepe3 IPaHNUILY, B TOM 4MC/ie 00bEKTOB BOEHHOTO Ha3HauYeHMsI, B CBSI3U C 9TUM
OHa BK/IIOYEHA B IlepedeHb YTPO3 BOCHHOI 0€30MacHOCTH.

Kax BupHO, Hanbosblee KOMMYECTBO YIPO3 CBS3AHO C FOCYAAPCTBEHHOI He30rmac-
HOCThI0O — 0OOJee MUPOKNUM SIBIEHMEM IO CPABHEHMIO C OCTaMbHBIMU. [Ipu aTOM, He-
CMOTPSI Ha OTMEUYEHHYIO B TEOPUM BOKHOCTD 3a[a4dM IO 0OeCIIeYeHNI0 9KONIOTMYeCKOI
6esonmacHocTy rocypapcrsa (TaTbsauuHa, Jlykomckas, FOnpomes 2019, 104), fis npenot-
BpallleHNs YTPo3 eil He HAIIIOCh MeCTa B OTPAC/IeBOM 3aKOHOJIATe/IbCTBE BHE OOPBHOBI
C IIPECTYIIHOCTBIO.

B uemom mmogo6Has «MOATOHKa» OHOTO 3aKOHOJATENbCTBA MO APyroe HOCUT Cy0b-
eKTUBHBII XapaKTep U MOXKeT IPUBECTY K 3/I0yHOTpeOneHnsaM Ha mpakrtuke. [t ag-
(beKTUBHOTO OCYILIeCTB/IEHNsI CBOEH IMpodecCHOHaIbHO [esTeIbHOCTI OllepaTUBHBII
COTPYHHMK TaKXe NO/DKEH OPMEHTMPOBATbCA Ha KOHKpeTHble 3amaunm. Ilomxop, mpen-
craBneHHbI B 3akoHe 00 OPJI, He pacKpbIBAIOLNMII IOHATHUA 1 COflEpP>KaHNe yrpos, He
IaeT KOHKPETHBIX OPMEHTUPOB IS IesATeIbHOCTHU. B CBOIO 04epeib, CIIOIb30BaHNE OT-
pacieBoro moixona He B OAMHAKOBOJ CTEHEHM 00ecrednBaeT OlepaTUBHO-PO3BICKHOE
obecrieueHne Bcex BUIOB 6e3onmacHocTy PO.
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B pesynbraTe, Kak IOKa3bIBalOT IIpUBeJeHHbIE IIPUMePBI U3 CYyeOHO MPAKTUKMY,
BO3HUKAIOT C/Ty4al, KOIfja IIPaBONPYMEHITe/Ib, MCIIONb3Ysl TOIBKO 001Iie HOPMBI 3aK0-
Ha 06 OP]I, “THOpMpYeT OTpaC/IeBYIO IO/|BEAOMCTBEHHOCTD, BHIXO/IS 32 IIPefie/ibl IIOTHO-
MOYMII, BO3/IO>KEHHBIX Ha HETO OTPAC/IEBBIM 3aKOHO/IATETIbCTBOM.

C nenbio coBepuIeHCTBOBaHUA peanusanuy 3afauy OPJl mo mpoTuMBOAEiicTBUIO
yrposam 6e3zonacHoctu PO Heo6X0aMMO IpUBECTH OTpaCIeBOe 3aKOHONATENBCTBO B CO-
OTBETCTBME C MONOKeHusAMM 3akoHa o6 OPJI. B 3ajavax, CTOALMX Ilepell CyObeKTOM
OP]I, u B ero mpaBax Hy>KHO PacIpefie/InTh II0/[BeflOMCTBEHHOCTD 10 OTHE/TbHBIM yIpPo-
3aM 6e3omacHocTy P®. He mo/mKHa BO3HMKATh CUTYaIVs, KOI/a, HAIIpMMep, Ha TaMo-
JKEHHBIe OpTaHbl BO3TIOXKEHO 0OecrieueH e 9KOHOMIYECKOT 6e30I1aCHOCTI TOCYHAPCTBa,
HO Y HMX HeT IIpaB Ha ocyecTsieHne OP]] c nenbio ee peanusannn.

2.3. Heob6xo00umocmv KoHkpemu3sayuu yzpo3 6e3onacHocmu
Poccuiickoii Pedepayuu Kax 0CHOBAHULL 071 NPOBeOeHUS
0NepamueHo-pO3bICKHBIX MEPONPUTMULL

Yrpo3bl 6€30IacHOCTY FOCYAAPCTBA MHOTOOOPasHBbI I TPAHCHOPMUPYIOTCS B 3aBU-
CHMOCTM OT CK/IaJbIBAIOIENiCA BHELTHe- I BHYTPeHHEeNoNMUTn4IecKoii curyanun. C yde-
TOM 3TOro EBporeiickuit cyn no npasam 4enoseka (fanee — ECITY) ormeuan 6ombiioit
IpefeN yCMOTPEHNSA TOCYIapCTB B YaCTU NIPOBeIeHMA HeI/IaCHBIX Mep JyIA 0becredeHns
rocysapcrBeHHoit 6esonacHoctn. B nene «Kennenu nportns Benko6purannm»'? orme-
9aJI0Ch, YTO YTPO3BI HALMOHAIBHOII 6€30IIAaCHOCTI MOTYT OT/INYATLCA TI0 XapaKTepy, KO-
TOpbIE TPY/HO IPEABIUETD U BBIABUTH 3a6/1aroBpeMeHHO. CyJ ObUI yIOBIETBOPEH Pas3b-
ACHEHVMAMI KOMICCapa IO IIepexBaTy COOOILIeHNIT O TOM, KaK IaHHbI TEPMUH TO/DKEH
IpUMEeHATLCS Ha npakTrke: «Hab/rofeHne BeieTcst 3a JeATeNbHOCTBIO, KOTOpasi yrpo-
aeT 6€30IacHOCTY 1 6Tar OOy YMIO TOCYIAPCTBA,  TAKKe 3a AeATeTbHOCTDIO, KOTOpas
HaIlpaBjieHa Ha IIO[pbIB M CBep>KeHIe MaplaMeHTCKON eMOKpaTUM MOMUTUYECKUMI,
TeXHUYECKVMY UV HaCUIbCTBEHHBIMMI CPECTBAMI».

B 6onee nospHem pene «Ca6o u Bumm nporus Berrpuum»'® ormevanocs: dpopmy-
JMPOBKM MHOTHUX 3aKOHOB He SIBJIAIOTCA aOCOMIOTHO TOYHBIMM, HEOOXOMMO m3beraTb
Ype3MepHOI 3aKOCTEHE/IOCTH U MTU B HOTY C U3MEHSAIOIINMIICS 00CTOATeIbCTBAMI, YTO
IpeJIoaraeT UCIoIb30BaHye Ooyee VM MeHee PaCIUIBIBYAThIX (POPMYINPOBOK.

B nenom mosunusa ECITY nosBossieT UCNONb30BaTh B HAIIMOHAIBHOM IIpaBe -
POKUIT IIpefiel yCMOTPEHMA P OLleHKe COfepKaHNUA YTpo3 6e30IacHOCTY KaK OCHOBa-
Huit 1yt nposefenyst OPM. B ¢cBsi3u € 9TUM CTOUT KPUTUYECKYU OTHECTUCH K OOBUHEHNIO
ECIIY B ajpec Bcero oTe4eCTBEHHOTO 3aKOHOJATENIbCTBA, IPO3BYYaBIIEMY B peIleHNN
1o neny «Poman 3axapos npotus PO»'4, B oTcyTcTBMYM MOHMMAHUSA TOTO, KaKye COObI-
TVl VI MEPOIIPUATHA MOTYT PacCMATPUBATHCA KaK CO3JAIONINE YTPOo3y 0€30IacHOCTH.
Otmetum, uto B pemenny ECITY 1o fanHOMY ey B paMKax KpuTuku 3akona 06 OP]]
OTpaceBoe 3aKOHONATeNbCTBO Cy6bekToB OPJ] He N3y4anocs.

12 Case of Kennedy v. the United Kingdom (application no. 26839/05), judgement 18.05.2010. Jara
obpamtennsa 20 gekabps, 2019. http://hudoc.echr.coe.int/rus?i=001-98473.

13 Case of Szabo and Vissy v. Hungary (application no. 37138/14), judgement 12.01.2016. Jara
obpaenns 19 gexabps, 2019. http://hudoc.echr.coe.int/rus?i=001-160020.

14 Case of Roman Zakharov v. Russia (application no. 47143/06), judgement 04.12.2015. [ara
obpamenns 9 ssHBaps, 2020. http://hudoc.echr.coe.int/rus?i=001-159324.
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B 10 xe Bpems B 3akoHe 06 OP]] mepedncieHbl TONbKO BUABI YTPO3 6€30IacHOCTI
P® 6e3 nx KOHKpeTM3anuy ¥ BbIIE/NeHNA Hanmbonee 3HAYMMBIX. Peanusanysa maHHOTO
IIO/IXOfja He CIIOCOOCTBYeT KOHIIEHTPALUK CUT U CPecTB cyOobekToB OP]] Ha Hanboree
3HAYMMBIX HaIlpaBJIeHMAX. Peamsanns e oTpacaeBOro IMoAaxoaa He CIIOCOOCTBYeT Iie-
PEKPBITUIO BCEX YIpo3 6€30IaCHOCTY B OAMHAKOBOII CTEIIEHI.

I pyruM IpaBOBBIM MCTOYHMKOM, KOHKPETM3MPYIOLUIVM COREpKaHMe OTAeIbHBIX
BUJIOB YTp03 6€30I1aCHOCT, IIepednCIeHHbIX B 3akoHe 06 OPJI, AB/IAI0TCS NOJ3aKOHHbIE
HOPMATVBHbIE AKTbI, IPeHA3HAYEHHBIE JIJIS1 CTPATErNYeCKOro IVIaHMPOBAHNA.

Panee ynomsnyTas CHB 3akperiseT OCHOBHBIE YTPO3bI TOCYAAaPCTBEHHOI 1 0011e-
CTBEHHOII 6€30IIaCHOCTH, YaCTh 113 KOTOPBIX IO CBOEII TSKECTU CIIOCOOHBI OKa3aTh Cy-
I[eCTBEHHOE B/IMsIHIE Ha 6€30I1aCHOCTD 00IIeCTBa 1 TOCYAAPCTBA, B CBA3M C YeM IIPETeH-
IYIOT Ha poib ocHOBaHMit A1 mposefieErss OPM. C jopupandecKkoit TOYKU 3peHNs STOMY
IPeNATCTBYeT OTCYTCTBME Pasfie/IeHNs yIpo3 TOCYAapCTBEHHOI 11 0611IeCTBEHHOI 6e30-
IACHOCTM, TAK KaK IOC/IeIHNE, KAaK PaHee 0TMeYaioch, He JO/DKHBI PACCMATPUBATHCA KaK
ocHoBaHus i nposefieHnss OPM. Takxke B 4MC/IO YTPO3 BXOAAT CTUXMITHBIE OefCTBIS
" KaTacTPOdBbI, B TOM 4MCTIe CBA3aHHbIE C ITI0OATbHBIM U3MEHEHNEM KIMMAaTa, KOTOPbIe
B CBSA3M C MX He COIIMaJIbHBIM XapaKTepOM He/lb3sl paCCMaTpUBATh B KaueCTBe CaMOCTOSI-
TeJIbHbIX OCHOBaHMI1 711 mpoBefeHnss OPM.

Copep>xaHre VHBIX BUIOB yrpos, ¢urypupymoomux B 3akoHe 06 OP]l B kadecTBe
ocHoBaHui1 ana nposefiennsa OPM, onpeneneno Crparerneit 5SKoHOMI4eckoit 6esomac-
Hoctu PO, Crparerueii skonornueckori 6esonacaoctu PO, [Tokrpunoit uudopmarm-
oHHolt GesonacHoctu PO, Boennoit gokrpunoii PO, OcHoBamu rocygapcTBeHHOI
IIOrpaHNYHOI momuTuky PO,

B oTnmane oT yromoBHOTO 3aKOHOATENIBCTBA, I7ie YeTKO 3aKpeIlJIeHbl COCTABBI IIpe-
CTYIUIEHUII, TIO3BOJIAIONIME ONpefeNnTb HajludyMe OCHOBaHuMit A mposeferns OPM,
yIpo3bl 6€30IIaCHOCTY He BCErfia KOHKPeTHO 00O3HaueHBl B IIPeICTaBIeHHBIX HOpPMa-
TUBHBIX aKTax.

B Crpaterun skoHoMundeckoit 6esonacHocti PO ocHOBHbIE BBI3OBBI 11 YTPO3BI 9KO-
HOMMYeCKOI 0e30IIaCHOCTY Ilepednciensl 6e3 pasgeneHyus. C y4eToM TepMMHONIOIUU
3akoHa 06 OP]] «BBI30BBI» HE MOTYT pacCMaTPMBATbCA KaK OCHOBAHNA /IS IPOBEICHNSA
OPM, takum 06pa3oM, HesICHO, KaKue 13 IpeCTaB/IeHHbIX HETaTUBHBIX SBJIEHNII MOTYT
BBICTYTIaThb TaKOBBIMU. Take OpPMy/INpOBKa BBI30BOB 1 YIPO3 He BCETfa MO3BOJIAET
IPUIATY K BBIBOAY, YTO OHY 00ecHedrBaIOT COOIOfieHNe KPUTEPHsl «HEO0OXOAMMOCTI»
U «IIpONOPLOHAIbHOCTI» Ayt mposeneHnsa OPM. Hanpumep, k HUM OTHeCceHbI Hefjo-
CTaTOYHO 3¢ (eKTUBHOe TOCYHapCTBEHHOE yIpaBjieHue, ycuwieHne anddepeHnnanmnm
HaceJIeHNsA 110 YPOBHIO [IOXOHOB, HEOCTATOYHOCTb TPYHOBBIX pecypcos. IIpmsnanme
IAHHBIX SAABJIEHMII B KayeCcTBe OCHOBAaHMII Ij1A nposefieHusa OPM MoxeT mpuBecTi K UX
IPOBEJIEHNIO B OTHOILIEHNY HEeOIIpefie/IeHHOTO KPYyTa JINIIA, 0 KpaliHell Mepe, 06majao-

5 Vkas Ilpesugenra PO or 13.05.2017 Ne 208 «O Crparerunm 3KOHOMMYECKON 6€30IACHOCTH
Poccniickort @epepanyun Ha nepuop go 2030 rogar.

16 Vkas Ilpesumenta PO or 19.04.2017 Ne 176 «O Crparernu SKOIOTMYECKOi 6€30IacHOCTH
Poccuiickoit @enepanyy Ha nepuog o 2025 rogar.

17 Vkas Ilpesupenta P® or 05.12.2016 Ne 646 «O6 yrBepxaenun [JoKTpuHbl MHGOPMALOHHOI
6esomacuoctn Poccuiickoit @epeparnym».

18 Boennas goxrpuna P®, yrs. [Ipesunentom PO 25.12.2014 Ne [1p-2976.

9 Vka3 Ilpesumenra P® or 25.04.2018 Ne 174 «O6 yrBepxperun OCHOB TOCYAapCTBEHHOI
TIOrpaHMYHOI onuTuKM Poccuiickoit Pepepanym».
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MIMX COLMATbHBIM CTaTyCOM «PYKOBOAUTENb TOCYZAPCTBEHHOTO OpraHa», «COTPYIHUK
KaZIpOBOII CITY>KOBI», «JIUIIO C BBICOKMM YPOBHEM JFOXOfax.

B Crparerun skonorndeckoit 6esonacHocty PQ BbI3OBBI 11 BHELIHME YTPO3BI 9KO-
JIOTMYeCcKoil 6e30MacHOCT pasfienieHbl MeXxy coboit. OgHako GopMyIMpoOBKa yrpo3 He
Bcer/ja T03BOJIsIeT OfIHO3HAYHO NPUITYU K OTBETY O TOM, KaK ¥ B OTHOLIEHM! KOTO BO3-
MoxHO nposefieHrie OPM. Hanpumep, B 1. 23 CrpaTeruu yKasplBaeTcs, 4YTO B YCIOBUAX
HpoBefieHNs B oTHOLIeHNU PO nmonmntuku caepxuBanusa GopMupyeTcs yrposa orpaHiu-
YeHMA JOCTYIa K MHOCTPAHHBIM 3KOIOTMYECKM YMCTHIM MHHOBALIMOHHBIM TE€XHOJIOTH-
M, MaTepuajaaM 1 060pyHoBaHui0. Bo3HuKaeT BOIIPOC 0 TOM, KTO 6yAeT 00BeKTOM Ipo-
BepgeHuss OPM npu nocrymnennn nogo6Hoit nudopmanun? VMIHOCTpaHHbIe BIajenblibl
HaHHBIX TexHomornit? Ognako nposeerne OPJI 3a pyOe>koM B COOTBETCTBIY C 3aKOHOM
06 OP]I He fomyckaeTcsl.

Ipyras npo6nema npumenenns B OPJ] Crparernit 9K0/IOrn4ecKoil 1 SKOHOMUYe-
CKOJ1 6€30IIaCHOCTM COCTOUT B TOM, YTO OHIU MMEIOT CPOYHBIN IePUOJ AeCTBUA, pac-
cunTaHHblil 10 2025 1 2030 IT. cCOOTBETCTBEHHO. [JaHHAA CPOYHOCTD TPYJHOpeanusyemMa
B OIIEPaTVBHO-PO3BICKHBIX OTHOIIEHNAX, KOTOPbIE JO/IKHBI OCYIECTBIATHCSA TOCTOSH-
HO 6e3 ydeTa CPOKOB JIefICTBMsI HOPMATUBHOTO akTa. Hampumep, B ciydae 0OHapy>KeHus
KaKOI-m60 yrpo3bl JTaHHbIE OTHOLIEHM JO/DKHBI OCYIIECTBIATHCA [0 ee YCTPaHeHMs,
a He JI0 MCTeUeHM I CPOKOB JeiiCTBUA CTPATeI M.

B oktpune nudpopmanyonnoit 6esomacHoctyt PO yrposel 6e30macHOCTI pacKpbl-
BAIOTCA C YYETOM aHa/M3a OOIIero COCTOSAHUA NHPOPMAIMOHHON 6e30I1acHOCTHU ToCy-
mapctBa. Hampumep, B 1. 18 ykasbIBaeTcs, 4YTO cOCTOsAHME MH(YOPMALIMOHHOI 6e301mmac-
HOCTHU B 00/1aCTV HayKM, TEXHO/IOTUII 1 0Opa30BaHVs XapaKTepU3yeTCs HelOCTATOYHOI
3G deKTUBHOCTBIO HAYYHBIX VICCIEOBAHMII, HAIIPABIEHHBIX HA CO3JaHNUe IIePCIeKTIB-
HBIX MH(OPMAIMOHHBIX TEXHOJIOTMI, HU3KMM YPOBHEM BHENPEHNSI OTe4eCTBEHHBIX
Pa3pabOTOK ¥ HEJOCTATOYHBIM KaIpOBBIM obecriedeHreM B 06/1acTyt MHGOPMALMOHHOI
0e30MacHOCTH, a TAK)Ke HMU3KOI OCBEJOM/IEHHOCTBIO TPAXK/JaH B BOIIPOCAX 0OeCreyeHNs
JMYHOI MHPOpPMALNOHHOM 6e3onacHocTH. [JaHHas mpobeMa caMa 10 cebe IpencTaB-
seT yrpo3y MHpopManyoHHou 6esomacHocty PO, HO AB/sAETCS M OHA OCHOBaHMEM
s nposefeHnss OPM? Ecny oTBeTUTb Ha JaHHBIN BOIPOC YTBEPANUTENIbHO, TOTAA BO3-
MOXHO npoBefieHrie OPM B ciyuae oOHapy>keHns fepuiiuta KapoB WM TPy HaIMIUK
Ka/[pOB HM3KON KBaMNPMKALUY B TOCYJapCTBEHHOM HayYHOM ydpexxfieHnn. To xe ca-
MOe OTHOCUTCS 1 K C/Iy4al0 HeBHe[PeHs HayuHOI! pa3paboTKy B IPOM3BOACTBO.

B xoHTekcTe ncnonbzosannsa B OP]l 6oree feTanbHO MpopabOTaHbI YIPO3bI, IIpef-
cTaB/leHHble B BoeHHoI okTpuHe P®, a Tarxoke B OCHOBaX rocy/japCcTBEHHOI ITOTpaHNy-
Holt monutuku PO.

B 11e10M MO>KHO IIPUIITH K BBIBOJY, YTO YKa3aHHbIe HOPMaTUBHBIE aKTbI IIpefiHa3Ha-
JYeHbI B IIEPBYI0 OYepefb [/ OPraHM3AIVIOHHO-YIIPAB/IeHYeCKOll AeATebHOCTI B cde-
pe obecrniedeHrst 6€30MACHOCTY, OHU COAEPXKAT OPUEHTUPHI (T.e. OTMEYAIOT YIPO3bl, Ha
BBIABJIEHME U1 IMKBU/ALINIO KOTOPBIX HO/DKHA ObITh HAIIpaBJIeHa NeATETbHOCTb OPraHOB
BJIACTH ¥ YIIPABJIEHN), OHAKO UX TPYLHO IPUMEHATD KaK ICTOYHMK IIpasa g OPI.

Ina cosepurencrsoBanusa OPJ] B paccmaTpuBaeMoli cdepe IenecooOpasHo meTa-
JM3UPOBATh KOHKPeTHbIE HAIlpaB/IeHN A JIeATeIbHOCTH 110 ByfiaM yrpo3. C yueToM Toro,
4TO CBefleHNA 00 yrposax 6e30IIaCHOCTM ABJIAIOTCA OCHOBAHMAMM U YCTIOBYUAMMI IIPO-
BegeHrst OPM, orpaHMYMBarOIMX KOHCTUTYLMOHHbIE IIpaBa IPaK/iaH, JO/DKHBI ObITh
BbIfIeTIeHbI Hanboslee 3HaYMMBble yrpo3bl 6e3omacHocTy P®, HeliTpammsanma KOTOPBIX

Becmnux CII6I'Y. IIpaso. 2021. T. 12. Boin. 4 1029



nyTeM ocymectiaerna OPJl 6yaer oTBeyaTb KpUTepyio 0OLIeCTBEHHO HeoOXOmuMo-
cru. ITogo6Has feTanmsalysa MOXKeT MIPOBOAMUTHCA ¥ B PaMKaxX aKTOB CTPATErMYeCKOTo
IUIaHVPOBAHMAX, yTBepkaaeMbIx [Ipesugentom PO (Hanpumep, B pamkax CHB), ¢ yue-
TOM 6€CCPOYHOTO XapaKTepa /IeMICTBIA ¥ BK/IIOYEHNA B HUX OTHEIbHBIX PasiefioB, 110-
CBAIIEHHbIX OIIePaTVBHO-PO3BICKHBIM OTHOIIECHMAM.

2.4. Omcymcmeue KOHKPemHbIX HANPABIeHULL UCNONTb306AHUS
pe3ynvmamos onepamueHo-po3viCKHOLL 0esmeIbHOCHU

CaezleHus, ony4aeMble B XOfle OIIePaTUBHO-PO3BICKHON AeATeTbHOCTH, IpefHa3Ha-
YeHBI /IS JOCTVDKEHNUS ee Liel U 3ajad. B MHOM cinydae OyaeT MMeTb MecTO Headek-
TUBHOE PAacXOJOBAaHMe CUI M CPENCTB CYOBEKTa [eSITeIbHOCTHU MO0 XKe TaKas HesiTeb-
HOCTb Oy/ieT HOCUTDb 6eCCUCTEMHBIN XapakTep. SIBIssACh BUJOM IIPaBOOXPAHUTEIBHOI Jie-
arenpHoCcTY, OPIl mogumHseTcs: TpeOOBAHMAM 3aKOHA, MMeeT LieJleBble OpMeHTHPSI (CT. 1
u 2 3akoHa 06 OP]]) 1 HarpaB/IeHVsI MCIIO/Ib30BaHMs pe3ynbratoB (cT. 11 3akona 06 OPI).
B cBoro ouepenp, B 4.8 cT.5 3akoHa A/ OpraHos, ocymecTsasAomux OP, u ux gomx-
HOCTHBIX JINI] YCTaHAB/IMBAETCS 3allpeT Ha pasITIallleHNe CBeJeHNI, KOTOpble 3aTparuBa-
I0T HEIIPUKOCHOBEHHOCTDb YaCTHON JXM3HH, IMYHYIO Y CeMeIHYIO TallHy, 4ecTb U Jobpoe
UMSI TPXK/IAH M KOTOPbIE CTA/IM N3BECTHBIMU B IIpoliecce nmposenenuss OPM 6e3 cormacus
TpaXK[jaH, 3a UCKII0UEHNEeM C/TyJaeB, IPeIYCMOTPEHHBIX (efepanbHbIMM 3aKOHAMIL.

C y4eTOM B3auMOCBSI3M NIPYUBELEHHBIX NTONI0XKeHMiT 3akoHa 06 OPIl MoxHO cfienaTh
BBIBOJ], YTO MCIIO/Ib30BaHMe pe3ynbTaTos OPJ [OMKHO OCYyIeCTBAATHCA IO T€M HaIlpaB-
JIEHNAM U B TOM IOPsAJKe, KOTOpble NPefyCMOTPEeHbI B 3aKOHe, T.e. B JAHHOM CITydae
TeiicTByeT IPUHLINII «pa3pelIeHo TOIbKO TO, YTO MPSAMO IIPe[ycCMOTPEHO B 3aKoHe». Co-
OTBETCTBEHHO [IJIA CO3[lJaHNA HOBBIX HAIpaB/IeHMII JMCIONMb30BaHNA pe3ynbraToB OP]I
TpeOyeTcsi BHeCeHe 3MEHEHNIT B 3aKOH.

ITpu 3TOM 3aKOH He OIpefiesiAeT BO3SMOXXHOCTD U MOPAIOK MCIONb30BAHNA Pe3y/b-
taroB OP]], mony4eHHBIX B XOfe pellleHMs 3afadM 1Mo HOObIBaHMI0O MHPOpMauu 06
yrposax 6esomacuocty P®. B ciydae, Korja npy BbIsABIEHNM TI€PEYNCTIEHHBIX YTPO3 00-
Hapy>KeHbl IPU3HAKM COCTaBa MpeCTyIJIeHN:, UCIoab3oBanme pesynbraros OP]I mpo-
UCXOOUT B IIOPAAKE, aHAJIOTYIHOM HOPH,[[KY IIpN BbIABJIEHUMN, Hpenynpex,uem/m, pe-
CeUeHUN U PACKPBITUM MPECTYIUIEHUI, @ TaKXKe BBISABIEHUM U YCTAHOBJIEHUU NI, UX
IO[ITOTaB/IMBAIOLINX, COBEPIIAIONINX W coBepmyBLIMX. OfHAKO B IOJOOHOI CUTYa-
iy pornb OPII cBopguTcs K 60pbbe ¢ KpMMMHATBHBIMU ITOCTENCTBIUSIMMI, OFHOBPEMEHHO
yTpauMBaeTcs IpefynpefuTeTbHOe 3HaYeHNe TaHHOI [IesITeTbHOCTI.

B cBoto ouepenp, cormacHo cT.8.1 3akona 06 OP]I pesynbratsl OP]l onepaTuBHBIX
noppaspenenuii @CH Poccnu, copeprkamue cBefieHNst 0 (aKTaxX yCTAaHOBJIEHVS MHO-
CTpaHHBIM MHBECTOPOM VIV TPYIIION 1ML, B KOTOPYIO BXOAUT MHOCTPAHHBII MHBECTOP,
KOHTPOJIsI HaJl XO3s/ICTBEHHBIM OOIeCTBOM, MMEIOLINMM CTpaTerndeckoe sHauUeHue I
obecredeHnss 060POHBI CTPaHbI U 6€30IIACHOCTY TOCYIAPCTBA, a TakxkKe (aKTa HaINIua
MeXXJy MHOCTPaHHBIM UHBECTOPOM U TPETbYIMM JIVIIAMM COTTIALIeHN S I/ VIV MIX COT/IAcO-
BAaHHDIX JIeICTBUII, HAIIPAB/IEHHBIX Ha YCTAaHOBJICHNE TAKOTO KOHTPOJISI, MOTYT UCIIO/b-
30BaTbCs B IOKA3bIBAHUY 110 CYIeOHBIM YICKaM B CTy4asX, IPeJyCMOTPEHHBIX CT. 15 Pe-
TepaabHOTo 3aKoHa oT 29.04.2008 Ne 57-03 «O nopsgke oCyleCTBIeHNs MHOCTPAaHHBIX
VHBECTULVII B XO3S/ICTBEHHbIe OOIIECTBA, MMEIOIIMe CTpaTerndeckoe 3HaYeHMe [JIs
obecrieyeHMs 0OOPOHBI CTPAHbI U 6€30MACHOCTY TOCYAAPCTBa».
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Emte omuH 4acTHBI cMydall mcnonb3oBanus pesynbTatoB OPIl mid mocTiokeHMs
paccMaTpuBaeMolt 3ajaun — MPUHATIE HA UX OCHOBAHMM PeIeHNI] C Iie/bIo obecrede-
Hust 6e3onacHocTy cybbexTa OPJI (11. 5 4. 2 3akona 06 OPJI).

B mHBIX cTy49asax BO3MOXKHOCTD MCIIONb30BaHNUsA pesynbratos OP]I py BbIABIEHNN
yrpos 6esomacHocty PO mpsmo He mpefycMOTpeHa, YTO IPENATCTBYeT HOTPEOHOCTIM
3aIIUTHI 00IECTBA VM TOCYAAPCTBA.

B cBA3M ¢ 9TMM aKTya/lbHO COBepIIeHCTBOBaHMEe HOPMAT/BHOI perylaMeHTaluy Ha-
IIpaB/IeHNI] UCTIONb30BaHKA pe3ynbraToB OP]l, momy4eHHBIX B XOfle pelleHNs paccMa-
TpuBaeMoii 3afjaun. IIpencrasnsaercs, uro pesynbraThl OPJI, cBUjeTeNbCTBYIONME O pe-
aJIBHOCTH YTpo3 6e3omacHocTy PD, MOTYT OBITH MICIIO/Ib30BAHBI /IS TIPERYIIPEXK/CHIA
HiepepacTaHys YIPpo3 B peajibHble COOBITIS Y UX TTOCIeAyoeil mpodumakTuku. OgHaKo
IUIA peann3aluyl TaKoTO MOAXOfia TPeOYITCA ero HayYHO-IIPAKTHYecKoe 00CyX/eHne
U TIOCTIefyIoliee COBEPLUICHCTBOBAHME IIPAaBOBOTO PEryINpPOBAHNUSA IPOPIIIAKTIYECKOI
cocrapnawmenn OPII.

3. BeiBonp1

O60611ast U3/10)KEHHOE, MOXKHO NPUIITH K C/IEAYIOLUIMM BbIBOfaM. [l coBepIleH-
CTBOBAHNA OIEPATMBHO-PO3BICKHOTO obecredeHns OesomacHocTu PD Heobxommmbl
KOHKpeTH3alysi OCHOBHBIX YTPO3 U OIIpefiesieHne KommeteHun cyobekros OPJI. BaxkHo
He TO/bKO IepedMCINTD BUAIBI YTPO3, KaK 9TO UMeeT MECTO ceifyac, HO U ONpeNeNnnThb UX
cofiep)KaHue: BBIIENINTh HanbosIee OIacHbIe COOBITIS U SIB/IEHNs, BBISIBJIEHME U YCTpaHe-
HIe KOTOPBIX TpebyeT ycunuii cyobextos OPJl. Hamndye mogo6HbIX OpUEHTUPOB CTAaHET
3aJI0TOM lie/IEHAIIPaBIE€HHOCTY [EATEIbHOCTY ONEPaTUBHBIX COTPYSHUKOB ¥ MO3BOTUT
usbexarp nposegenrss OPM, orpaHM4YMBAOMMX KOHCTUTYLMOHHbIE IIpaBa IPaK/aH,
KOT7Ia XapaKTep yrpo3 CBU/IETETIbCTBYET O Heljelleco0OpasHOCTH MOJ0OHOTO BMeIaTelb-
CTBa. YTOUHEHVEe OIePaTHBHO-PO3bICKHOI MO/IBEJOMCTBEHHOCTH JO/DKHO CIOCOOCTBO-
BaTb IOBBIIICHUIO Ka4eCTBa «pasjeleHys TPya» B paccMaTpuBaeMoii cdepe, MCKIIIO-
4ynTh crydanu nposeferna OPM B orcyrctBre y cy6bekra OP]I momo6nbix npas. Hako-
Hell, oIpefie/ieHNie B 3aKOHe HallpaBJIeHNI! ¥ OPsA/iKa UCII0/Ib30BaHuA pesynbratos OP/I,
IIOJTyYeHHBIX B Xofie obecrieyenns 6esonacHocTu PO, craner 3anmorom apdexTuBHOI pe-
a/lM3alyy OllepaTUBHON NHPOpMALIMNL.
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The article discusses the problematic issues of implementing operative-investigative activity
related to obtaining information on threats to the security of the Russian Federation.
According to the author, the main problem is a contradiction in the provisions between the
Federal Law “On the operative-investigative activity” with the sectoral legislation regulating
the state bodies engaged in operative-investigative activity. First of all, the terminology of
the sectoral legislation does not comply with the Federal Law “On operational-investigative
activity”. Secondly, sectoral legislation does not provide the same degree of protection for all
types of security of the Russian Federation. For example, sectoral legislation does not permit
operative-investigative activity in order to identify threats to environmental safety. Thirdly,
officials of state bodies do not always clearly understand which law to execute. We can conclude
that only the bodies of the Federal Security Service and the Federal Guard Service are directly
vested with the rights to carry out operative-investigative activity in order to identify threats
to the security of the Russian Federation. However, officials involved in operative-investigative
activity often do not take into account their operational-search jurisdiction and go beyond
their established authority. In order to eliminate this problem, the author proposes to bring
the provisions of sectoral legislation in line with the Federal Law “On operative-investigative
activity”. Another problem that impedes the effective operative-investigative support for the
security of the Russian Federation, in the author’s opinion, is the insufficiency of specification
of security threats as grounds for conducting operative-investigative measures. The author
proposes to address in the legislation the most significant threats to the security of the Russian
Federation, which can be regarded as independent grounds for implementing operative-
investigative measures.

Keywords: operative-investigative activity, operative-investigative measures, security of the
Russian Federation, operative-investigative jurisdiction, security threats, national interests,
operative-investigative support.
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