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B yHMKa/IbHOI YTOIOBHO-IIPABOBOI MOfenM VIHAMM Ha OCHOBe TMOPUIHOTO COYETaHMA
MPUHIUIIOB ¥ MHCTUTYTOB TPeX IPABOBBIX cucteM cHOpMUPOBAICA B CBOel crienndude-
CKoiT hopMe OfMH 13 HamboIee OfMO3HBIX COCTABOB MPECTYIUIEHNUIT — MIPECTYIUIEHS], TI0-
csIrarole Ha 4eCTb, JOCTOMHCTBO ¥ IIO/IOBYI0 HENPUKOCHOBEHHOCTD JKEHIMHBL. ABTOPBI
CTaThU CTABST L[e/Ib IPOAHAIM3UPOBATh KPUMIHOIOTMIECKIIE TIEPBOOCHOBBI MACIITAOHOCTH
U OFHOBPeMEHHOJT TATeHTHOCTY HACH/IbCTBEHHBIX [TOIOBBIX HpecTyIiennii B Vuaun. Bol-
SIBJIEHBI KY/IBTYPOJIOTMYeCKIe U IMBIIN3ALMOHHDIC CTUMY/IBI PACIPOCTPAaHEHHOCTH M3HA-
CUJIOBaHMIA, B 4MC/IE KOTOPBIX MICTOPMYECKH CIOXKMBIIASICS [IPAKTUKA MY)KCKOJ OTUTaMI,
paHHMe JeTcKue Opaxi, IIOTIMHEHHOCTD JKEHIMHDI B CeMbe, ee GBITOBOE 3aTBOPHIIECTBO
U «BEYHOE BJJOBCTBO», a TAK)XXe CBOETO POJfia TeHAepHas 060me3Hb 06uecTBa — AncOamaHC
II0JIOB B CTOpOHy MY)K‘H/[H n @)aKTbI ]/[H(baHTI/ILU/[I[a JE€BOYEK B Tpa,[[]/[I_U/IOHHI)IX I/[HIIYCCKI/IX
ceMbsAX. C TOYKM 3peHNs] CUCTEMATUKI IIPECTYIUIEHIT MHAMIICKYe KPYMIHOTIOTY BBIAETISIOT
6oree mecsTH pasMMYHBIX KaTETOPUIT TaK Ha3bIBaeMbIX (PEMUHHBIX [IETMKTOB, B YNC/IE KO-
TOPBIX CEKCya/IbHble IOCATATENbCTBA OTHOCAT K IOATPYIINE «IIPECTYIIEHUI O CTPACTI»
(ct. 354, 375-376, 509 1 ap. YronoBHOTo Kojekca VHum), XOTs1 B caMOM KOJieKce HeT CIie-
[[MIaTIbHOTO Pasfie/ia O MPECTYIUIEHNSX IPOTHB II0/IOBOI HENPUKOCHOBeHHOCTH. C TOYKM
3pEHVIsI 9/IEMEHTHOTO COCTaBa B IPECTYIIEHNN M3HACHIOBAHNS JOMVHIPYIOLee 3HAYeHIIe
uMeeT OODBeKTHBHas CTOpoHa (peno-vaginal penetration). Ee cmeum¢uxa ckmappiBaercs
U3 LIeCTY a/IbTePHATMBHBIX YCIIOBUII OTCYTCTBUS KOHCTUTYTUBHOTO 37IeMEHTa — «COITIACUA
JKeHIMHbI». CBOI0 0COOEHHOCTD IpUBHECN HefaBHue HOBe/Utbl B YK VHpgum, pacimpns-
111ye IepeveHb CYO'beKTOB M3HACUIOBAHN U JIeTa/I30BaBIlNe HoHsTHe custodial rape us cy-
ne6Hoit mpaktuku (feno Tukaram v. State of Muharashtra 1978 r.) kak crenmanbHbIil COCTaB
CeKCya/lIbHOTO HaCWJIVsI, COBEPIIIaeMOrO C MCIIO/Ib30BaHMEM CITy)KeOHOro mooxeHs. Ilocre-
[IEHHO IPOMCXOUT 3HAYNTENbHOE PACIIMPEHIEe 3aKOHOATENbHON epMHIIINI HACUIIVST HAJL
JKEHIIJHOI B ceMbe I Ha paboTe, a TakxKe y)KeCTOYeHUe HaKa3aHUIl 3a HaCU/IbCTBEHHBIE [ie-
SIHMSL TIPOTYUB XKEHIMH BIUIOTH 10 PACLIVMPEHNsI OCHOBAHWII IIPYMEHEHMsI CMEPTHON Ka3HI.

Kniouesvie cnosa: obiee mpaBo, MHAYCCKOE IIPaBo, IpelieieHT, KopuduKanus, mpasa >KeH-
I[VH, TeH/lep, M3HACWIOBAHIIe, yTONOBHAA OTBETCTBEHHOCTD, CMEpPTHAA Ka3Hb.
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1. BBemenue

Ha nopore XXI B. naaniickomy npaBnutenbcTBy Hapennpsr Mopn npepncrosmno pe-
IINTb M3BEYHYIO 1 OCTPYIO IpoOIeMy He3alUIeHHOCTU JXEHIIVH OT ObIToBOro (fo-
MAIIHET0) HAaCWINs, CEKCYa/TbHBIX IOCATATeIbCTB UM JIETCKOro geMunyga — pacipo-
CTpaHeHHOV B VIHAVM IpPaKTUKM TeHIEPHBIX a0OPTOB HEPOXXEHHDBIX U yMepIIBICHIS
HOBOPOXJIEHHBIX [IeBOUEK. B MHIyl3Me CUUTANIOCh, YTO POAUTHCS JEBOUYKOI O3HauaeT
HeCT) pacIUIaTy 3a MperpelleHns B IMPOLUION >KU3HMY, IOSB/IeHNe pebeHKa >KEeHCKOTO
HO/Ia B MH/YCCKOI CeMbe pacCMaTpUBAIOCh KaK HOBas 00y3a U HecyacTbe, HeOOXOmM-
MOCTB COOMpATh IpUjaHOE U MOABICKMBATH eHuxa (Sen 2015, 13).

[TormosxeHue >KEHCKOTO HacelleHUs HEHAMHOTO YAYYLIMIOCh ¢ MOMeHTa GopMab-
HOTO 3aKpeIlJieHMsI UX KOHCTUTYIVIOHHOTO IIpaBa Ha XI3Hb, 3[l0POBbe, YeCTb U TOCTO-
uHCTBO (cT. 21 Koncturynun Vupun'). B o sxe Bpems B cT. 15 (3) paspena «OcHOBHbBIE
npasa» KoHcTutynum VIHauK mpefycMOTpeHO IIpaBo TOCYAapCTBa Ha U3[jaHle 3aKOHOB,
HaIlpaBJIeHHbIX Ha IOBBILIEH)E IPABOBOTO CTATyca MHAMICKUX >KEHIIVH U CO3[aHue
o PeKTUBHBIX TapaHTHii UX npas?. [JaHHOE MPABO BIIOHE BOCTPEOOBAHO, TaK KaK He-
PpaBHOIIpaBle >KEHIIMH — XapaKTepHas YepTa MHOTMX IUTIOPalIMCTUYECKUX MPaBOBBIX
CUCTEM ITOCTKOJIOHMAJIBHBIX CTPaH, K KOTOPBIM OTHOCUTCA VIHAMSA ¢ ee cMelIaHHO
(MukcTOBOIT) IpaBoBOII crcTeMoli ([Jenncenko, Tpukos 2018). OTeyecTBEHHBI MHEOIOT
E.C. Kak BepHo 3ameyaer: «Ilomo)keHne >KeHIMH — 3TO OKHO B Mup ctpaHsl» (FOproBa
2014, 15).

Kopuu renpepHoro Hacummsa B VIHOVM YXOAAT B PeIUTMO3HO-KACTOBOE IIPOIITIOE
1y0OKO MaTpuapxanbHOTO OOIIECTBa, B KOTOPOM ObUTM 3aKOHCEPBMPOBAHBI MY)KCKast
HOMUTaMUs, ETCKMe Opaku, TOMYMHEHHOE TOMOXKeHMe >XEHIMH, BEYHOE BIOBCTBO
1 OBITOBOE 3aTBOPHMYECTBO (OrpaHKMUYeHre CBOOOMBI AeICTBIUI, IepeIBYDKEHNsI, CBsA3e
¢ BHemtHuM Mrpom) (CamosBanieB 1996, 40-45; Buracun 1990).

IKc-Tpeficefarenb Boicokoro cyna VMinauu M. BeHkaTadanas coBeplIeHHO CIIpaBef-
muBo otMevarn: «CTpaHa [0 cuX mop] KMBET OJHOBPEMEHHO B HECKOTIBKUX CTONETUSX.
VHpuiickoe o61iecTBO 6opeTcs, YTOObI mepeiiTu 13 HeonambHOrO B STaIUTAPHOE U VH-
OycTpuaibHOe... Y Hac KaX/Iblil leHb IIPOMCXONAT CaMble y>KacHble ¥ 4y OBUIIHbIE TIpe-
CTYIUIEHVSI B OTHOLIEHNU >KeHIMH»". COMIACHO OUIMANBHOI CTATUCTHUKE, KOTOPYIO
¢uxcupyer HaryonanbHoro 6opo mo perucrpaunu mnpectrymiennit (National Crime
Records Bureau), «kaxpasle 3,5 MMHYTbI» B VIHAMM 11O OTHOIIEHMIO K JKEHIUHAM IIPO-
SABJIAETCA YKECTOKOCTD MV COBEPILIAETCA MPAMO€ Hacume Haj HuMu?,

[Tcuxomornyecku M KPUMMUHOTIOTMYECK) 0OOCHOBATD 3TY Y>KACAIOIYI0 CTATUCTUKY
MOYXHO OTCBUIKOJI K crienyyike IaTpyapxaabHOI KYIbTYpbl VIHAVN, B KOTOPOJ SKEeHIIV-
Ha BCerzia CUMTAIACh CJIAOBIM U MaJIOTPAaMOTHBIM CYIIIeCTBOM, HECIIOCOOHBIM K COLIMAIb-
HOJI aKTMBHOCTM HEe3aBMCUMO OT MY>KUMH, BBIHY>K[eHHadA IIpeTepIeBaTh TATOTHI paH-
HuX OpakoB 1 gomaurHero Hacumus (Altekar 1973, 135). HepaspgenenHas 60mbluas ceMbst

! The Constitution of India [As on September 9, 2020]. [lata o6pamenns 20 mions, 2019. https://web.
archive.org/web/20200929185051/http://legislative.gov.in/sites/default/files/ COI. pdf.

2 The Constitution of India with Comments and Subject Index. Delhi: Universal Law Publ., 2016. P. 46.

3 “Certainty of punishment will deter crimes”. The Hindu. 2013. [lata o6pawenus 20 nrons, 2020.
https://www.thehindu.com/news/cities/bangalore/certainty-of-punishment-will-deter-crimes/arti-
cle4280245.ece.

* “Crime in India year 2002”. The Ministry of Home Affairs, National Crime Records Bureau. 2002. [lata
o6pamennsa 20 mions, 2019. https://ncrb.gov.in/en/crime-india-year-2002.
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0CTaeTCsI TIABHOI XPAHNTEbHUIIEN apXamdeCKIX U PETUTMO3HO-KaCTOBBIX 00BIYaEB, HA
HOYBe KOTOPBIX BCTPEYAIOTCS TaKye MOPOYHbIe IPAKTUKY, KaK pPaHHIe OpaKOCOYeTaHus
(6ornblire TpeTH HEBECT eIBa JOCTUTAOT 15 7IeT), 3ampeT MOBTOPHBIX OPAKOB /sl BIOB,
BBIIIIATHI CEMbEJ HEBECThl HEIIOCHIPHOTO MPULAHOTO U Ap. Jlydlas HeBecTa, ¢ TOYKA
3peHMsI MHAMIIIEB, 0COOEHHO CeNbCKIUX JKUTeETIeN, He TO/DKHA TIOCTIe 3aKII0YeHNs Opaka
YUUTBCS WK PabOTaTh, YAeNss BCe CBOe BpeMsl JOMAIIHEMY XO3SIIICTBY U BOCIUTAHMUIO
metell. MexxBapHOBBIe OpaKyt MaJIOBEPOSITHBI, & COI03bI MEX/Y «IBaXK/IBIPOXKIEHHBIMI»
U «eIVHOXAbIPOXKAEHHBIMI» KacTaMu Boob1ue 3anpeuiens! (Kyuenkos 1973, 45-47).

[ToaTOMY CerofiHs B TPaAMIMOHAIMCTCKOM 001iecTBe VIHAMM OCTAaeTCsI aKTyaIbHO
npobiemMa He CTOMBKO PETUTMO3HO-9THUYECKOTO M KACTOBOTO, CKOMTbKO MMEHHO TeHeP-
HOTO HEPaBEHCTBA, BHIPA)KEHHOTO B IIPAKTMKE HETYMAHHOTO M Jla)kKe KPVMMMHAIbHOTO
obpaleHus ¢ >keHIMHOL. Ho B TO »Ke BpeMs IPONCXOAAT BaKHbIE JeMOKpaTUIeCKye
IepEMEHBI B IIOIMTUKO-TIPABOBOL Ky/IbType VIHMM, HalIpaB/IeHHbIE HA YIy4lIeH)e I10-
JIOKeHM >KeHIIVH U MX YTOI0BHO-IIPaBOBYIO 3aIuTy. Kak 3aMedaeT MHAMIICKMIL cOLIMO-
nor Y. bakcn, «addextuBHass 60pbOA 3a 9MAHCUTIALINIO YKEHII[MH MOXKET BECTUCH CETOMHS
He B paMKax HapOfIHOTO NPaBa, a B paMKaX roCcyJapCTBEHHON CUCTeMbI ¥ TOCYyJapCTBeH-
Horo npasa» (out. no: Kpamennnuukosa 2009, 14).

2. OcHOBHag 9acTh

2.1. Cucmema nonosvix npasonapyueruti 6 Yzonoenom xooexce Mnouu

BriepBble rocyfjlapcTBEHHbIE OCHOBBI YTOTOBHO-IIPABOBON 3aIIMTHI )KeHIIVH B VIH-
v Opuu 3amoxkeHsl eie B cepennue XIX B. (Cross 1978, 519-521), Korga COBETHUK
MECTHOTO TeHepan-TybepHaTopa, OpuraHckuit lopuct Tomac babunrron Makoneit
(1800-1859) paspaboran YHUKa/IbHBII AJISI TOTO BpeMeHU YTONIOBHBIN Kofekc VIHpum
(anrn. Indian Penal Code, ganee — YK Vupgun)°. OH pogo/mKaeT AeiiCTBOBATD IO CUX
op, TPOIiA HECKONbKO 3TanoB pedopM Bo Bropoil monosnHe XX — navane XXI B.,
CBA3AHHBIX C Y>KECTOUYEHIEM YTOJIOBHOM OTBETCTBEHHOCTY 332 HACU/IbCTBEHHOE IIpece-
TOBaHVe )XeHIUH U JieTeit.

B coBpemennoit pegakmym YK Munym 1860 r. (Ratanlal, Dhirajlal 2019) copepsxnt
IBe KaTeropyiu NpPeCTYIUIEHNIT IPOTUB XXEHIVH (TaK Ha3blBaeMbIX (PEMUHHBIX JIeTNK-
TOB): 1) IpecTyI/IeHNsI BO UM 4eCTH; 2) HPeCTYIUIeHNs II0 CTPACcTy, B TOM YMCTIe W3-
HAaCWJIOBaHNe ¥ MHbIe TIOI0BbIe pecTyIvieHus (ct. 354, 375-376, 509 u np. YK Vnpun).
IIpu 3TOM B KOJleKCe HET CIIELMATbHOTO pasjiefia O MPeCTYIUVIEHUAX MPOTUB IOIOBOIA
HEIIPYKOCHOBEHHOCTY XKEHII[MH. B ©XKerOlHbIX CTaTUCTUYECKMX oTueTax HanyoHaabHO-
ro 0ropo ydyera IpecTyIUieHuit B Vnguu ucnonbayercs kmaccu@ukanys mpecTyIuieHnit
npotus xeHiuH (IPC Crimes against Women) 13 10 kaTeropuit HaCUJIbCTBEHHBIX IIpe-
CTYIUIEHUIL:

— cMepTb u3-3a nmpupanoro (dowry deaths, ct. 304 B YK Vupumn);

— JIOBefieHMe >KeHLIMHBI 0 camoy6bmiictBa (abetment of suicide of women,
cT. 306);

5 “IPC (Indian Penal Code), Central Act XLV of 1860”. The Acts of the Legislative Council of India of
1861, with an Analytical Abstract Prefixed to Each Act. Vol. 5. Calcutta, 1862. P.129-266.
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— IpoM3BOACTBO abopTa 6Ge3 cormacus >kKeHIIMHBI (causing miscarriage without
women’s consent, ctT. 313) u CMEPTb, BbI3BAHHAA NEVICTBUEM, COBEPIIEHHBIM
¢ nenpio abopra (deaths caused by act done with intent to cause miscarriage,
cT. 314);

— HamajieHue C TOMOIIBI KMUCIOTHOTO BemectBa (acid attack, attempt to acid
attack, ctT. 326 A u B);

— JKeCTOKOCTb CO CTOPOHBI My>Ka I €T0 pOofICTBeHHMKOB (cruelty by husband or his
relatives, ct. 498 A);

— TOXMIIeHMe Ye/loBeka, Kpaxa >keHmuHbl (kidnapping, abduction of women,
CT. 363-369);

— Topros moabmu (human trafficking, ct. 370 1 370 A);

— wusHacuaoBaHue (rape, attempt to commit rape, ct. 375, 376 u 511);

— IPOTMBOECTECTBEeHHBIE IpecTyIutenns (unnatural offences, ct. 377);

— HallageHue Ha )KeHHH/IHy C HaME€pEeHNEM OCKOp6]/ITb 494878 HapyHH/ITI) €€ CKpoM-
HocTb (assault on women with intent to outrage her modesty, ct1. 354, 354 A, B,
C u D; Insult to modesty of women, ct. 509).

OC006EeHHOCTBIO TOCYJapCTBEHHOI (YTOJIOBHO-IIPABOBON) MOMUTUKY VIHAMN SABIIA-
€TCA TO, YTO OYepefHasA 3aKOHOMIaTe/IbHAsA HOBE//IA VI/IM BBEJIeHNE CIIELMaIbHOTO MeXa-
HI3Ma IO 3aIUTe )XEHIIVH IIPefiBapsUINCh KaKMM-60 MacCOBBIM BCIIECKOM JIeMOKpa-
TUYECKOTO IIPOTECTA, IPUTECHEHUAMM JKEHIUH B 3TOM CTPaHe, Pe30HAHCHBIM C/Iy4aeM
M3HACWIOBAHNUSA WIN PUTYaTbHOTO yOMilCTBa (13-3a CYNPY>KeCKOil BEpHOCTH, HaC/ef-
CTBEHHOII 0NN WM TIPUAAHOTO0). PaccMoTpyM frasee B XpOHONIOIMYECKOM MOPS/KE OC-
HOBHbIE 3aKOHOJaTe/IbHble HOBEJ/IbI 110 KPUMMHAIM3ALMY CAMBIX CEPbE3HBIX ITOTOBBIX
IpaBOHAPYIIEHUI, IOCATAIOWMX Ha 9ECThb, JOCTOMHCTBO U IIOJIOBYIO HEIIPMKOCHOBEH-
HOCTD JKeHIIMH B VIHAVM, HO B IIepBYI0 O4epefb 0COOEHHOCTU KOHCTPYKLIMU COCTaBa
V3HACK/IOBAHMA Y HOBE/IM3ALMIO MHCTUTYTA YTOOBHOI OTBETCTBEHHOCTI.

CB0Oe0OpasHOIl OTIIPABHOI TOYKOI HOBBIX IPOTPECCHBHBIX 3aKOHOB BO BTOPOII
nonoByHe XX B. CTala cepys 3aKOHOAATE/IbHBIX HOBE/UT U IpelneneHToB B 1970-1980-e
rOfIbl, BHISBAHHBIX TPOMKMMIU CyfleOHBIMU IIPOLieccaMy O fielmaM 00 M3HACUTOBAHUIL.
Hemoxpatnyeckue cvbl ViHpuu o6bsaBumm 1975-1985 IT. «eKanoii >KeHIIH» C LIeJIbI0
o0beHeHNsT yCUInil B 60pbOe «3a paBHBIIL CTATYC >KEHIINH B COLVAIBHO, 9KOHOMMI-
YeCKO 1 IMOUTIYecKo cdepax >kusHu crpanbl» (Farooqui 1987). B ot >xe nepuop Ha-
YaJlach JIEMOKpaTudecKas nepeopueHTanus Beicokoro cyma VIHaum Ha yCHMIEeHHYIO 3a-
LIUTY IIPAB JKEHIIVH.

B pesynbrare ObUta mpuHATA Liefas cepusl pajMKalbHBIX 3aKOHOB IPOTUB apxa-
MYHBIX 00bIYaeB, peabHO YIPOXKABIINX JKVM3HN, 3JOPOBBIO U TOCTOMHCTBY MHAUIICKIX
xeHIVH. B 1976 1. Koncturynuio VHanu ponomHmnmm MacirabHoit 42-7 HOIpPaBKoOI,
KOTOpas IIOCTaBU/IA IIOf] 3aIIMUTY YeCTh U JOCTOMHCTBO JETEN U MOIOJEXN, B TOM YNC-
Jie leBOYeK, KaK MOTEeHIVAIbHBIX 00BEKTOB IIPUTECHEHNII B PAaHHUX Opakax U B ceMbe
B3POC/IOTO MY’Ka, BBIHYK/ICHHBIX BECTV 3aTBOPHMYECKMII 00pa3 >KM3HU, UCIIBITHIBATD
Ha cebe CeKCyasbHbIe JOMOTATe/lIbCTBA M CKPbIBATh (aKThl M3HACMIOBAHMIL. Bcrymmn
B CIITY B&XKHBII1 3aKOH O CIIe[[Ma/IbHbIX CEMENHBIX cyfax 1984 .8, u ap.

¢ The Family Courts Act of India, 1984. [lata o6pamenns 20 uions, 2019. https://legislative.gov.in/
sites/default/files/ A1984-66_0.pdf.
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V3nacunosanue ABIAETCA PacIpOCTPAHEHHBIM U Hambojee JTaTeHTHBIM HOTOBBIM
IPEeCTYIJIEHVEM, CBA3aHHBIM C LI€JIbIM KOMIUIEKCOM COLMA/IbHO-TICUXONIOTMYECKUX IPO-
071eM XepTBBI IpecTyIleHns. B coBpemenHoit Vuaum, HecMOTpA Ha >KeCTKyI0 opuIn-
albHYIO IIOTUTUKY, HAIIPABJICHHYIO Ha ITOJJaBJIeH)e STUX IPECTYIIEHNI, MX 9MCTI0 IPO-
TOJDKAeT YBEINYNBATHCA.

ITo mannbpiM HaryonanpHoro 61opo yuyera npecrymennit B Viuaun, B 2011 1. 65110
3aperucTpMpoBaHoO 22 ThIC. M3HACU/IOBaHMIL, B 2013 TI. MX 4YMC/IO BBIPOC/IO O 25 ThIC.,
B 2016 r. oHO JOCTUINIO 37 THIC. OQUINMATBHO 3aPETVICTPUPOBAHHBIX JIeJI, M3 KOTOPBIX
TpeTh IPVUXOAMIACH HA U3HACUIOBaHNe feTell’. CBBILIE TPETH OT 9TOTO YVC/Ia COBEPIIa-
I0TCA B OTHOLIEHMY >KEHIMH HEMOCPECTBEHHO B MIX CEMbE, POACTBEHHUKAMU, COCE/A-
MM VUIA SPYTVMMM 3HAKOMBIMM JXKepTBbl. IlocmeHme maHHble MOKa3bIBAKOT, YTO O HOBOM
cydae u3HacunoBaHus B VIHauu coobmaercss kaxaple 15-20 munyT®. Camu MHAMITIbI
okpecTym Jleny «CTonmIeil N3HaCUIOBAaHMIT», TaK KaK 3a TOJl TaM IIPOMCXOAUT OOIbIIe
M3HACMJIOBAHUIA, YeM BO BCEX IPYTUX KPYIHBIX ropojax VMnpnm.

B xavecTBe KPMMIHOIOTMYECKOTO OOBACHEHNA TAKOI MacIITaOHOCTU (peMMHHBIX
npecTyieHnit B VIHAMM, B 0COOEHHOCTY MIPAKTUKY M3HACUIOBAHNI, TIPUBOJATCSA Clle-
pyromue npuunHbl. Hapangy ¢ yKopeHMBIIENCA IaTpuapXanbHO-KaCTOBONM 3aMKHYTO-
CTBIO 00IIeCcTBa CYIIECTBYIOT BBICOKAs TATEHTHOCTDb U TeHAEPHBIN A1cOanaHc, KOppyI-
LM B IPAaBOOXPAHUTENbHBIX OPraHax, HepasBUTas IPaXKAAHCKAA MO3ULMA HaCeTleHNs,
6e3rpaMOTHOCTD XKeHIINH 1 6eMHOCTH ceMelt. Tonbko 1 3 10 MHAMIICKIX SKEHIIIH CO00-
I[aeT B IOMINIO O (haKTe M3HACHIOBAHNS, TAK KaK He 3HaeT HACW/IbHIKOB, 9TO 3aTPY/-
HsET pacciefloBaHue, ¥ I09TOMY OHA YYBCTBYeT ce0st 6e33aliTHOI Iepef; HeMIHYeMbIM
IIO30POM [l CBO€I YeCTU U JJOCTOMHCTBA U U3-3a OCY>K/JEHMA BCEil CEMbU, ey Talus
KOTOPOIt Takke OyzieT 3amATHaHa. Tak, B 2012 r. B mrare XapbsAHa Oblla M3HACHIOBaHA
JKEHIIVMHA M3 HU3IIEN KaCThl, ¥ ITOC/Ie TOTO, KaK OHa HaIlKCaja 3asABJIeHNe B IIOINLINIO, €€
HIO/IBEPIVIM apeCTy Ha [eCATH J{Hell B MECTHOI TIOpbMe, OOBUHUB B JDKECBUIETE/TbCTBE,
IIOCTIe YeT0o OHA 0TO3Basa MCK'™.

Jpyras conyanbHO-KPMMIHOIOTMYECKAs IPUYMHA KPOETCA B TaK Ha3bIBA€MOJ I'eH-
IepHOIT 60/1e3HM, CBA3AHHOI C TeM, 4To B VIHAVM B cpefiHeM IpoXXMUBaeT OOJIbIe MYXK-
YJH, YeM >KeHIIMH (B HeKOTOPBIX IITaTaX OHM COCTaB/IAIT He 6ormee 30 % HaceneHus),
4eMy B HEMAJIOil CTEelleHN CIIOCOOCTBYeT UH@PaHMuUyud 0esoyex B TPALULIMOHHBIX Ce-
Mbsix!!l. B TaKuX yCIOBUAX IPOMCXOAUT HAMHOTO 6OJIbllle M3HACUIOBAHUIT U I€BYIIKAM
He6e30IIaCHO OJJHVMM HaXOAMUThbCA Ha ynunax. Eme 6omee omacHo ocTaBaThCA B OMHO-
JecTBe JIS 20pyU — VHOCTPAHHOI MM Oe1oil eBYIIKNU [PYToii pelIUruy, KOTOpast BOC-
IPUHMMAETCA NHAVILAMA KaK HIYbsl COOCTBEHHOCTD 1 IIOTOMY JJOCTYIIHAs JKEHIIVHA.

7 «IIpecryImieHne, 0 KOTOPOM IPUHATO MOMYaTh. [Touemy VIHAMIO 3aX/IeCTHY/IA BOJIHA M3HACU/IOBA-
Huit». Lenta.ru. 2014. [lata o6pamenns 20 mions, 2019. https://lenta.ru/articles/2014/07/19/indianrapists.

8 “Crime in India year 2002”. The Ministry of Home Affairs, National Crime Records Bureau. 2002. [lata
o6pamennsa 20 mions, 2019. https://ncrb.gov.in/en/crime-india-year-2002.

® “Crime in India — 2020. Statistics. Vol. 1”. National Crime Records Bureau, Ministry of Home Affairs,
Government of India. 2020. [Tata o6paiuenus 20 mons, 2020. https://ncrb.gov.in/sites/default/files/CI1%20
2020%20Volume%201.pdf.

10 “India Rape Investigation” BBC News. 2014. [lara o6pamenus 20 nrons, 2019. https://www.bbc.
com/russian/international/ 2014/05/140530_india_rape_investigation.

11 B 1994 r. B VIaanu GbUt BBEIEH 3ampeT Ha onpefeneHne Metogamu Y3V moma Oyayuiero pe6eHka
U TIPOM3BOJICTBA A0OPTOB «HA OCHOBE MPENIIOYTEHN II0/Ia, MCKII0YAIoNero poxxaenne fepoukm» (“The
Pre-Natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act (No. 57 of 1994)”. Official
Gazette. September 21, 1994).

234 Becmmuux CIT6TY. Tlpaso. 2022. T. 13. Buin. 1



M3HacunoBaHMe B TAKOM C/Iy4ae, 10 MHEHUIO MHAIMIILIEB, He TI0B/Ie4eT I'HeBa CeMbl JKeH-
IIMHBI VIX UHAUIICKUX 6OTOB, TO9TOMY eBPOIIENICKIM >KeHIIVHAM B VIHANM peKOMEHAY-
0T Ha OTKPBITBIX TEPPUTOPUAX HAIEBATb UCIAMCKUIT HUKAO, YTOOBI OHM TIOXOMMIN Ha
MYCY/IbMaHOK, HallaZieH/ie Ha KOTOPBIX CUMTAETCS B 3TOJ CTpaHe HAMHOTO OecuecTHee,
yeM Ha XpUCTUAHOK W gaxe MHAYCoK (Kosmxmn, Croiiko 2018).

2.2. Dnemenmmwlil cOCMas u3HACUNOBAHUS 8 Y20/108HOM Kooekce Mnouu

V3naganpuo B c1. 375 YK Munun 1860 1. 6b1a 3aKperieHa 3aKOHOIATENbHAS Jie-
¢uHMIYA n3HacuIoBaHMA (aHIL rape). Cy6beKTOM IpeCcTyIUIeHNs IPU3HAETCA TOIBKO
MY>K4MHa, JOCTUTIINII BO3pacTa 12 jIeT u crapiie, ICUXNYECKN 3M0POBbII 1 HE HAaXO[ -
IUIICA B COCTOAHNUM onbaHenud (ct. 82-87 YK Mupun).

C TOYKY 3peHus 0ObEKTUBHOI CTOPOHBI JAHHOE IIPECTYIICHNE OIMChIBACTCS KaK
«I10710BO€ CHoIIeHMe» (sexual intercourse, peno-vaginal penetration) ¢ »eHIVHOII, KO-
TOpO€ IMIPOUCXOAUT IIPY OTHOM M3 IIECTY YCTIOBMIA, CBA3AHHBIX C KOHCTUTYTUBHBIM 371€-
MEHTOM «COT/IACHsI SKEHIMHBI»: 1) TPOTHUB ee BOMM; 2) 6e3 ee cormacusi; 3) ¢ ee COracus,
HO IIOTyYeHHOT'O IIOfi YIPO30Ji CMEPTH WJIM Bpefia 3TOPOBBIO; 4) € ee COIIacus B CUTYa-
VM, KOT/ja OOBMHAEMBIII 3HAJI, YTO OHO OBbIIO JaHO >KEHIIMHOI IOTOMY, YTO OHa IIpHU-
HIUMaJa ero 3a Apyroro My>K4MHY, ¢ KOTOPbIM COCTOMUT MM CYUTAIA YTO COCTOUT B 3a-
KOHHOM Opake; 5) ¢ ee cOracusi, BO BpeMsl IpefoCTaBAeHNsI KOTOPOTO XKeHIKHa Oblna
He B COCTOSIHMM IIOHMMATb IPUPOAY U MOCIE[CTBUs TOTO, HA YTO OHA JIaeT COITIacHe,
BCJIEICTBYIE CBOET'O IICUXNYECKOTO PACCTPOICTBA, U/ ONbSHEHM, MU BBEIEHNUS NHOTO
OIyPMaHMBAIOIETO VUIM BPEJHOIO BellleCTBA; 6) ¢ ee cormacyus wiu 6e3 Takoro, Korga
IoTepIeBIIasd He JOCTUINIa 16 feT.

[ToTepreBILeli cUMTAETCS UCKITIOUNTENBHO TMLIO KEHCKOTO I071a JII000ro Bo3pacTa.
Jlera/IbHO yCTAHOBJIEHHBIN BO3PACT MOTepIeBIIel] )KeHIMHDI B 9TOM COCTaBe IepUOu-
YeCKJ MI3SMEHSJICS B CTOPOHY IOBBIIIEHM S, HAYMHAA ellle ¢ KOJIOHMATbHOTO Tepuoza. Tak,
M3HAYaIbHO BO3PACT XepTBbI onpenensics B 10 et, B 1891 1. 6511 moBbILIeH 10 12 e,
B 1925 . — f10 14 ner. Torga e 6pU1 0c000 OMpefiesieH BO3PACT PENEBAHTHOIO COTIACHUS
JKEHIIVHBI Ha [TOJIOBOII aKT — I10 JOCTVoKeHnu 13 yteT, a B 1940 1. — yxe ¢ 15 ner. B yro-
JIOBHO-IIPaBOBOII JOKTpUHe VIHAMM TaKoil 37leMeHT cOCTaBa M3HACUIOBAHM A, KaK Ha/lu-
i€ BOMN >KEHIIVHBI, OTIpefieNsieTCsl B BUJie ee CIOCOOHOCTI 0CO3HABATh MIPOUCXO/AIIIee
IPY NT0JI0BOM KOHTAKTe C JAaHHBIM MY>KUMHON 1 BO3MOXXHOCTHY BbIPAa3UTb CBOE COIIAacue
Ha 3TOT IIOJIOBOJI aKT. B TO e BpeMs B CyfeOHOI IpaKTVKe MOJ N3HACUIOBAaHMEM II0-
HIUMAETCS TAKOE CEKCyaIbHOE CHOILIEHNE, KOTOPO€e IPOUCXOAUT SIBHO IPOTUB BOMM XKEH-
I[VHBI, B OTCYTCTBUE €€ MPAMOTrO 1 JOOPOBOIBHOTO COIIACHSL.

B ormmume ot ct. 375, B cnepymooueii 3a Heii cT. 376 YK VIHguu 3akpennAwTcsa 0co-
6eHHOCTM caHKIuMI 1 guddepeHnnaIyst Mep HaKa3aHUA 3a U3HACHIOBaHMe. PaHee 1O
YK VHpyy 6pl1a BO3MOXKHA JJasKe OKMI3HEHHast TPAHCIIOPTALIVIS, VIV YTOJIOBHAsI CChI/I-
Ka Ha OT/laJleHHble OCTPOBA, HO CETOfiHs JaHHBIN BUJ, HaKa3aHNUA oTMeHeH. HbiHe ycra-
HOBJIEHO [TUTETIbHOE JIUIIEeHVe CBOOOIBI CPOKOM [10 10 j1eT, COBMeIleHHOE C [IeHEKHbIM
mrpadom. Tak, oOliee HakazaHue 3a MSHACWIOBAHNUE IPEJYCMOTPEHO CPOKOM 0 7 JIeT
TIOPEMHOT'O 3aK/II0YeHNs, IPU KOTOPOM He MCK/IIYaeTcs yBenuueHue cpoka o 10 jer,
¢ BbIIIIaTOM 1ITpada. IIoBbIIeHNe OTBETCTBEHHOCTY TIPEAYCMOTPEHO /IS CIy4aeB U3-
HACMJIOBaHUs [IeBOYEK BO3PACTOM 10 12 yteT mau COOCTBEHHOIT )XeHbI 0OBMHSIEMOrO, He
mocturieit 15 net. Ilpu MsHacuIOBaHUM MY>KeM CBOEII YKeHbI CTaplle 3TOr0 BO3pacTa
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HaKa3aHye NOHIDKAeTCsA 0 2 JIeT IMIIEHNS CBOOOBI C IeHeKHBIM IITpadoM, eciiit 06BuI-
HAEMBIN BCTYIIWI B TIOTIOBYIO CBA3Db 03 ee coInacus, a OHa Py 9TOM HaXoAauIach odu-
IVIaJIbHO B peXXUMe Pa3fe/IbHOrO MPOXXMBAHMA C HUM (IIO 3alIpeTUTE/IbHOMY IIPUKa3y
cyna).

B 1983 r. 6bUT NpMHAT CIeUMaNbHBII 3aKOH 00 Yro/lIOBHOM IIpaBe (BHeCeHUe
u3MeHeHni1) %, kotopbiM B 1. 375 1 376 YK VIHMY BBefjeHa BasKHast HOBEJIIA, CBSI3aHHAS
C pacupeHneM CyObeKTHOTO COCTaBa M3HACUIOBAHMS M YTOYHEHMEM OOBeKTUBHBIX
9/IEMEHTOB («OTCYTCTBME COITIACKS )KEHIMHBI»). DTO 3MEHEHNe, B CBOIO OYepefb, BbI-
3BaHO paHee HAallyMeBILINM pelieHreM 1o geny Tukaram v. State of Maharashtra 1979 r.,
6oJ1ee M3BECTHBIM Kak jie7io Marxypal®.

CornacHo ¢abyre TaHHOTO fIena, 16-TeTHION AeBYIMKYy Marxypy B NMOMUIIEICKOM
y4acTKe MI3HACUIOBA/IM JABa KOHCTeO/1A. MeCTHBII Cy/ OIpaB/asl X CO CChIIKON HA TO,
YTO IOTepIeBIlas K TOMY BpeMeH yKe Bejla MOJOBYIO JKIM3Hb, B MOMEHT MHIIMJEHTa
He IOfIHAJIA TPEBOTY U II0 3aK/TI0UEHNIO Bpadell He MMea CYLeCTBEeHHDIX TeleCHBIX I10-
BpexxaeHnit. [loaTomy cynbu, onmpasch Ha IefICTBYOIYIO pefakuuio cT. 375 YK VMnupaun,
Clie/Iay BBIBOJ, YTO MIOJIOBOIL AKT IPOVCXOAN C IOTEHI[MAIbHOTO COIIACHSA JeBYLIKIL.

JlaHHBI TpellefieHT BbI3BAJ BOJIHY THEBHBIX IPOTECTOB OOIECTBEHHOCTU, YTO
B MTOT€ BBIHYAWIO IIPAaBUTEIbCTBO IIOMTU HA 3aKOHOfaTe/IbHble M3MeHeHnA B YK VH-
auu. B yacTHOCTH, OBUIO IPUHATO pelleHye O HOMOTHUTEIbHOI KPUMIHAIN3AINMN CIIe-
IIMaIbHOTO COCTaBa IIOJIOBOTO IpecTyIUIeHn: custodial rape, coBepiraemoro ¢ ucrnonb3o-
BaHMEM C/Ty»KeOHOTO MOIOKEHM .

B pesynbrate B u. 2 cT. 376 «Haxkasanue 3a nsnacunosanue» YK Vupgyuu 6111 BKTIO-
JeHbI YeThIPe HOBBIX IYHKTA (II. «a»—«d»), @ TakoKe JOIIOJTHUTEbHO BBEJIeHBI YeThIpe HO-
Bble cTaThu (cT. 376 A, 376 B, 376 Cu 376 D). YkasaHHbBIe HOBEIBI CBI3aHbI C HEOOXOMIM-
MOCTBIO OTpaHMYeHM BIACTHOTO IIPOM3BO/IA NO/DKHOCTHBIX U MHBIX JINI], IIOJ, OXPAHOIL,
KOHTPOJIEM WU OIeKOJ KOTOPBIX HAXOAM/IMCh JKEHIIVMHBL. B 3TNX IenAx 3aKkperviacs
pacuiupenHviii nepeueHv cy0veknos MPeCcTYIUIEHNS, TTOAIeXaIuX 60/lee CTPOIrUM Me-
paM HaKa3aHNA 33 U3HACH/IOBaHME 3aBJICYIMOIL OT HUX SKEeHIIVHBI (JIMIIeH1e CBOOObI Ha
CpOK OT 10 /1eT ¥ BIUIOTb /10 TIOXKM3HEHHOTO, @ TaKXe mTpad).

B 4. 2 cT. 376 6bIIM BbIAEIEHDI CIEAYIOLINE HOBBIE KATETOPUY CHEUUATbHBIX CYODeK-
mose (H. «a»—«d»);

— nonuueiickui oduiiep, coBeplIMBIINMIT M3HACKUIOBaHMe: (i) B CTeHaX NONMNIIEN-
CKOTo y4acTKa; (ii) B ;pyrom nomelenny, B KOTOpOM OH 0GUIIaTbHO paboTa;
(iii) B OTHOILIEHNUM >KEHIMHBI, HAXOAMBIIEIICS TI0f] er0 HENOCPENCTBEHHOI 0OX-
paHoit (aur. in custody) nnu nox oxpaHoi MOFYMHEHHOTO 0duIiepa;

— IyOIMYHBII CTy>XKalNil, COBEPIIVBIINIL C MICIIOJIb30BaHMeM IIPEeUMYIIeCTB CBO-
ero CIy)eOHOTO IOTOXKEeHN M3HACHIOBAHMe YKEHIVHbI, HaXOAVBIIENCA O
ero JIMYHOI OXPAHOIL MIM OXPAHOI IIOJYMHEHHOTO IYO/INYHOTO CTy>Kalllero;

—  yHIpaBAKRMNi IepcoHas (Ha4aJTbHYK VN YIeH COBEeTa) TIOPEMHOTO YUpex/e-
HIIS1, 10BEHA/IBHOTO IOMa NIPefiBapUTE/IbHOTO 3aK/II0YEeHS, KEHCKOTO MU JeT-
CKOTO YUPEX/IeHNA VIN MHCTUTYTA (HaIpuMep, IIPUI0TA IS HOKMHY THIX JeTei

12 The Criminal Law (Second Amendment) Act 1983. Jlara o6pauenus 20 uions, 2019. https://www.
casemine.com/act/in/5a979dae4a93263ca60b725f.

B Tukaram and another v. State of Maharashtra. 1979. AIR 1979 SC 185: 1978 CriL] 1864: (1979) 2 SCC
143. Jata obpaenns 20 niorst, 2019. https://www.learn lexiconic.net/fallacies/index.htm.
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U BJIOB), COBEPIIMBIINII C MCIIONb30BAHIEM CBOETO CTY>KEOGHOTO MOIOXKEHVISI
M3HACUIOBAaHMeE TI0OOTO 3aK/II0Y€HHOTO B TAKOM MECTE;

—  yIpaBIAILNIT TepcoHas (HaYa/JbHMK JIN YIEH COBeTa) OCINUTAJI, COBEp-
IIVBIINIA C MICIIONb30BAHVEM CBOETO CTY>KEOHOTO MOIOXKEHVSI I3HACUTIOBAHIE
JKeHIIVHBI B TakoM rocnuraie (Ratanlal, Dhirajlal 2019, 513).

[TpuBenentsie gomonHenus cT. 376 YK O6bi11 BbI3BaHBI HEOOXOMMMOCTBIO OCTAHO-
BUTb CeKCya/IbHbIe 37I0YIIOTPeO/IeHN IIPOTUB SKEHIINH, HAXOMAIMXCA IIOf OXPaHOIL,
OTIE€KOJ1 MM KOHTPOJIEM XOTS 1 He COBepIlaBIINX M3HACKIOBaHMe /I, KOTOpble TeM He
MeHee ObI/IM TOCTOIHBI HaKa3aHNUA 3a CBOU IIPOTHBOIPAaBHbIe JieiicTBIA. B Takmx fremax
IJIABHBIM CPEJCTBOM 3aIIMThI OOBMHIEMOTO SIB/IS/IACH CChIIKA HA AKOOBI MIMeBIIIeecs Co-
I71acyie )KEHIVHBI Ha IIOI0BOJ KOHTAKT, IIPY HaIM4MM KOTOPOTO MPOTHUBO3aKOHHAS CeK-
Cya/ibHasi CBA3b HaJIe/ICHHOTO BJIACTBIO HaJl KEHII[MHO JINIIA yyKe He MOI/Ia ObITh KBaJIN-
¢dunMpoBaHa KaK M3HACHIOBAHIE, @ IOTOMY B/IeK/Ia HaKa3aHIe B BUfIe TIOPbMBI JIO TIATI
net u mrpada.

Beenenne atnx HopM B YK VHAMN compoBoXXaanoch 60/MbIINM KOMNIECTBOM Cy-
IeOHBIX e, B KOTOPBIX PelIajics BOIPOC O IPAaBOMEPHOCTH CCHIIKYM Ha HaaM4ye CO-
I71aCKA MOGKOHTPOJIbHBIX KEHIVH, B TOM YJCIIE COITIACK S, IOTyYEHHOTO OT )KEPTBHI yKe
IIOCJIe COBEPILIEH MTOI0OBOTO aKTa. /sl OTHOLIeHHOII 3alUThl 0OBUHAEMOro TpeboBa-
TIOCh JOKA3aTh He TOJIbKO Ha/ll4ye Y KeHIIVHBI 3HAHMA XapaKTepa COBEPIIEHHOTO C Hell
[eiCTBMsI, HO ¥ CBOOOZHOTO BBIOOpa MEX/Ly COI/IacyieM WM COpoTuBIeHneM. He samim-
Ija710 OOBMHAEMOTO U OTCYTCTBIE CIeJOB HACW/IVA Ha TeJle KeHIVHbI VIV ee ITACCYBHOE
HOBefIeHNe Ieper] IMIIOM HeM30eXHOTro NpUHY>KAeHNs. B cayyasx, Korga MsHacUIOBaH-
Hasl KeHIMHa HaXO/IM/IaCh IOJ} OXPaHON JOKHOCTHOTO JINIIA, COBEPINIMBIIETO C HEl 110-
JIOBOJT KOHTAKT, Ha OCHOBaHUM cT. 114 A 3akoHa o fokasaTenbcTBax 1872 r.l4 HeCTByeT
Ipe3yMIILUA TOTO, YTO COIVIACKSA YKEHIVHBI He OBIIO, M eC/IM >KepTBa M3HACUIOBAHNA
IpsIMO 3asABJIs/Ia Ha CyfleOHOM IIpoljecce, YTO He JaBajia CBOErO COIVIACKS Ha II0JIOBOI
aKT, Cy[, ObUT 00sI3aH IOBEPUTD eIl

B pemennu no peny Re Director of General Protector cyx 0co60 mogyepkHys1, 4To
cornacyue >KeHIIMHbBI M3 TaK Ha3bIBaeMOJ 3aperMCTPUPOBAHHONM KacTbl MM IJIEMEHM
(6bIBIIENT KAcTbl HENPMKACAeMBbIX) Ha CEKCYa/IbHYIO CBSI3b C JIMIIOM, 3aHMMABIINM JO-
MIHUpYIOLIee IIOTI0)KeHNe, He 3alliIjaeT 0OBMHAEMOro OT MHKPMMUHIPYEMOTO COCTaBa
M3HACUIOBAaHMA 0 4. 2 ¢T. 375 YK Muguu®.

[To HOBOMY 3akoHy 1983 r.!® Takke BbIeNAMUCh KBAMUUIMPOBAHHbIE COCTABBI
M3HACWIOBAHNUSA HAPS/ly C BBILIEONMCAHHBIMU COCTAaBaAMI CO CIIEL[VaJIbHBIM CYOBEKTOM
(mopm. «a»—«d» 4. 2 cT. 376 YK ViHpuu). Tak, B HOBBIX IIOJIL. «e»—«g» 4. 2 CT. 376 ycTaHaB-
JIMBa/Iach MOBBIIIEHHAs YTOJIOBHAs OTBETCTBEHHOCTb 3a M3HACKUIOBaHUe OGepeMeHHOI
YKEHIIVHBI /IM1IOM, 3HAaBIINM BaKT ee 6epeMeHHOCTH; HeCOBEPILICHHOIETHElI IeBOYKM JIO
12 neT; 3HacuIOBaHMe rpymmo mu (gang rape). IIpy TaKuX TAXKMX 00CTOATENbCTBAX
He MOITIO OBITh Ha3HAYeHO HaKas3aHMe MeHee 10 /leT TIOpeMHOro 3aK/I0YeHMs ¢ 00s3a-
Te/IbHBIM IITPaOM, @ B MCK/TIOUNTETbHBIX C/Ty4asX — MOXKI3HEHHOE TUILIEeHIe CBOOOBL.

Y Indian Evidence Act 1872. Jlata o6pawenus 20 uionst, 2019. https://legislative.gov.in/sites/default/
files/A1872-01.pdf.

15 Re Director of General Protector. 1993. Cr. L.]. 760 (Ker.).

16 The Criminal Law (Second Amendment) Act 1983. Jlata o6parmenus 20 nions, 2019. https://www.
casemine.com/act/in/5a979dae4a93263ca60b725f.
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Kpome Toro, 1o BceM yKa3aHHBIM ITYHKTaM CT. 376 IIpeAIIo/naraayuch BbIIIAThl He
TOJIBKO JIEHEKHOTo mTpada B KasHY, HO 1 NE€HEeKHOTO BO3MEIIEHMA CaMOil IIOCTPajaB-
11Tl XKeHIIHe Ha HY>K/[bl, CBsA3aHHbIE C JIeYeHNeM 11 BOCCTaHOBJIEHMEeM 300poBbs. Takas
KOMIIJIEKCHAsI CAHKIIVA, HEM3BECTHAsA €BPONENICKMM CTpaHaM, BBogunach B YK Vupum
B L[e/ISIX CTO/Ib HEOOXOIMMOTO B 9TOM C/Ty4dae BO3Me3/ys 3a Bpejl, IPUYMHEeHHBDII )KepTBe
Yl YECTU €€ CEMbI.

2.3. 3axonodamenvuvie Hogennvt 8 1990-2010-x 200ax

Cpenu ¢akTopoB, yckopuBiux npunarue B 2000-e TOAbI psAfa 3aKOHOAATENTbHBIX
HOBEJUI, yIOMSAHEM AaKTMBM3ALMIO >KEHCKUX JleMOKpartmdeckux cun VIHpgum, ycume-
HIe IPefCTaBUTEeIbCTBA Y ITOTHOMOYMII KEHIIIH B OpTraHaX rOCylapCTBEHHOI BIaCTU
1 001eCTBeHHBIX opranysauysax. CrenyanbHblil OM/UIb O 3alUTe XKEeHIMH OT JOMall-
Hero Hacuausa ObUT pa3paboTaH B Map/IaMeHTCKOM KOMHUTETE IOf TpefcefaTeIbCTBOM
ApmxyH CUHIX U JPYTMX BUJIHBIX )KEHIIMH-IOPUCTOB. B pe3ynbraTe MpMHUMAIOTCA IBa
Ba)KHBIX 3aKOHA: 3aKOH O 3alll}Te >KeHIMH OT foMaluHero Hacuausa 2005 1.7 u 3akon
0 3ampenieHny 6pakoB HecoBepuieHHONMeTHNX (meTeri) 2007 r.'8, momomHMBIIMIT cricok
paHee IPUHATHIX aKTOB, Ha4YMHast ¢ 3akoHa Cappa 1929 .V’

Bonbioe sHaueHune s TeKyleil yroMOBHO MOMUTUKA TI0 3aLIUTe KEHIUH MPU-
o6pert ellle OAVH 3aKOHOAATENbHBIN akT 2013 I, TOTYKOM K IPUHATUIO KOTOPOTO IIOCITY-
KM TTedanbHble coObitna 2012 1. B cromuue [lenu, Korga B aBT06yce, NpsAMO Ha ITIa-
3aX y CBOETO CITyTHVKA 23-JIeTHAA NPaKTUKAHT-pusnoTepanesT [xnoru CuHrX Obira
U301Ta YKeIe3HbIMU NPYThsAMM M >KECTOKO M3HACW/IOBAHA TPYIIIION U3 IIECTY MYXKYUH;
B pe3y/IbTare OT IIOJTyYeHHBIX TPaBM OHa CKOHYasIach ciycts ABa fHsA (Sikdar 2012). Eme
yepe3 HeCKO/IBKO JHeN MHUIICKOe IIPaBUTE/IbCTBO YUPEAMIO OCOOBIl KOMUTET BO IJIa-
Be ¢ JIx.C. Bepmoii, akc-mipenicenareneM BepxosHoro cyma Vupuu (The Justice Verma
Committee Report on Amendments to Criminal Law), mist BbIpaboTK1 3aKOHOTATENb-
HBIX NpeIOKeHNI B YaCTH Y>KeCTOUYeHUA TOCYAapCTBEHHOI MOIUTUKM I1I0 Jie/laM O I10-
JIOBBIX NIPECTYIUIEHUAX. B pesynpTare 3TOro pe3oHaHCHOTO CIyYast 10 CTOMNULE Y APYTUM
ropopiaM VIHanM mpokaTuaach BOIHa MacCOBBIX IPOTecTOB. CIyCTsA rof OoCye MHIUEH-
Ta 10 IpUroBopy Bricokoro cypa [eny yeTBepo 0OBMHSAEMBIX B IPYIIIOBOM M3HACUIIO-
Banuu u youitctse Nirbhaya?® 6b1111 mpuroBopeHsl K CMEpPTHOI Ka3HU Yepes IIOBelleH e
(Barry 2013).

[IpyHATBIT B UTOre HOBBI 3aKOH 00 YrOJTOBHOM IIpaBe (BHECeHNUe U3MEHEHUIT) OT
02.04.20132!, koTopblit HeobuIMaNTbHO Ha3Banu B YecTh norubumeri geyukn (Nirbhaya
Act), BHeC IOTIOIHEHN A IOYTY BO BCe MHCTUTYTBI 1 aKThI MHAMIICKOTO IIPaBa, CBsI3aHHbIE

17 The Protection of Women from Domestic Violence Act (No. 43 of 2005). [lara o6pauienus 20 MIOHs,
2019. https://legislative.gov.in/actsofparliamentfromtheyear/protection-women-domestic-violence-act-2005.

18 The Prohibition of Child Marriage Act (No. 6 of 2007). Jata o6pauenns 20 mioHs1, 2019. https://
legislative.gov.in/sites/default/files/ A2007-06.pdf.

19 The Child Marriage Restraint Act 1929. [lata obpautenus 20 mions, 2019. https://wcd.nic.in/child-
marriage-restraint-act-1929-19-1929.

20 Nirbhaya snaunt «BeccTpalinas» — MMEHHO TaKoil CyfeGHbI MCEBAOHUM Ionyynna Jxuotu
CuHIX U3-3a CYILIeCTBYOLIEr0 B 3aKOHOAATE/IbCTBE VIHAMM 3a1IpeTa pacKpbiBaTh HACTOSILIEE VIMSI JKEPTBBI
HACW/IUSL B XOJje Pa3OMpaTe/bCTB IO JeIy.

2L The Criminal Law (Amendment) Act 2013. [lata o6pamerns 20 mionst, 2019. http://www.ycce.edu/
admin/pdf/Anti-rape_bill_2013.pdf.
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C TpaKkTOBKOI MOoHATHS n3HacunoBanus (B YK Mupgum 1860 r., YromoBHO-IIpoLeccyab-
HbIT Komeke Vupuu 1973 1. (manee — YIIK VMupun), 3akoH o mokasarenbcTBax 1872 r.,
3aKOH 0 3aUUTe JeTell OT IPECTYIUIEHWIT CEKCYanbHOro xapakrepa 2012 r. n gp.)*.

CoBeplIlleHHO JIOTUYHO, YTO YKa3aHHbBIN 3akoH 2013 I. OT/ieTbHO KPUMMHAIU3ZUPO-
BaJI TaK Ha3bIBaeMoe OaHMTCKOe U3HACYIOBAHME C Y9aCTVeM CIUIOYeHHBIII TPYIIIIBI JINII,
U IO3TOMY COCTaB C OJHOMMEHHBIM Ha3BaHNUEM gang rape MOSABUJICS B HOBOII CT. 376 D
YK Vnupun:

Ecnu sxeHmmHa Oblia M3HACUIOBAHA OHVM VIV HECKOIBKVIMY JIUI[AMU, COCTOSIIIIMI
B IPYIIIIe WIM JeVICTBYIOIIMMIY BO MCIIONHEeHUe ofIero 3ambicia (common intention), To
B TaKOM CTy4ae KaXkKfloe M3 3TUX JIUI] CIUTAETCA COBEPUIMM MpeCTyIUIeHNe M3HACUIOBa-
HUA U TO/DKHO OBITH IIOIBEPIHYTO CTPOrOMY TIOPEMHOMY 3aK/TIOUEHNIO Ha CPOK He MeHee
20 71eT ¥ BIJIOTH [0 IOKM3HEHHOTO 3aK/II0UYeHN s, YTO O3HAUAeT TIOpEMHOe 3aK/II0ueHNe Ha
OCTaBIIYIOCS YacTb €CTECTBEHHON XXM3HM 9TOTO JIMLA, ¥ BMECTe CO WITpadoM Ipy YCIo-
BIY, YTO TaKOJ IITpad HO/DKeH OBITH CIIPaBeIMBLIM Y pa3yMHBIM JJISI IIOKPBITYS M-
LMHCKMX PACXOMOB U peabMInTalyy IOTepIIeBIIEN.

Kpome Toro, 0p1mi KpMMIHAIM3MPOBAHbI TaK/e HOBBIE COCTABBI, KaK HaIlafieHe
C MCIONb30BaHMEM KIUCIIOTBI, CEKCyalbHOE JOMOTaTebCTBO, pa3feBaHle, Byailepu3M
U BBIC/IeKMBaHue >keHIMHBI (acid attack, sexual harassment, disrobe woman, voyeurism,
stalking), 0OTBeTCTBEHHOCTb 3a KOTOpPbIe Obl/Ia MHKOPIOPUPOBaHA COOTBETCTBEHHO B CT.
326 Au326B, 354 A, 354 B, 354 Cu 354 D YK Vnuguun.

Taxoxe 3akoHoM 2013 T. 6BIZIO CYIeCTBEHHO M3MEHEHO OIMCaHNUe COCTaBa M3HACHU-
noBauus (Mehta 2013). B ubine geiictBytomeit pegaxkuyu ct. 375 YK Vuanu, o cpasHe-
HIIO C paHee NPUBeIeHHBIM HaMI TeKCTOM B peflakiyy 3akoHa 1983 1., 3akoHOo#aTe/IbHas
mebuHNIV M3HACUIOBAHMS TPaHCPOPMUPOBATIACH B CIEAYIOLIYIO (IIep. C aHII. Halll. —
Asm.):

MyX4rHa CYMTAeTCs] COBEPIIVBIIMM M3HACUIOBAHME, €C/M OH: a) IIPOHMKAeT
(penetrates) CBOVIM IIEHMCOM VIV JTIOOBIM IPYTYM 00pa3oM B BarHy, pOT, ypeTpy MIU aHyC
JKEHILVHBI WV 3aCTAB/ISIET €€ [IeIaTh TO JKe C HUM IV JIF0OBIM [PYTUM Y€/I0BEKOM; VTN
b) BcraBAeT mo6bIM 06pa3soM KaKoii-mubo IpeIMeT WM YacTb Teja, He ABJLAIOIIYIOCA I1e-
HIICOM, B BaryHy, ypeTpy MIN aHYC )KEHIUMHBI WM 3aCTaB/SIET €€ [e/IaTh 9TO C HUM VWIIN
MI0OBIM PYTUM JIMI[OM; VI C) MAaHUIY/IPYeT 0001 4aCThIO Te/la XEHIIHBL, 4TOOBI CO-
BepIINTh IIPOHUKHOBEHNE B BATMHY, YPETPY, AHYC VN MI0OYI0 4aCTh Te/a TON SKeHIIIHBL,
VN 3aCTaB/IAeT ee JelaTh 9TO C HUM WM JI0OBIM APYIUM IuLoM; wim d) npuxacaercs
CBOMM PTOM K BaruHe, aHYCY, YpeTpe >KeHIIVHBI, VIN 3aCTAB/LIET ee J{elaTh 9TO C HUM
VT TIOOBIM IPYTUM JIMIIOM, — IIPU 0OCTOSITENbCTBAX, TOAMAAAIOINX [IOf TI000€ 13 ClIe-
AYIOLIVIX CeMM YCTIOBUIL: 1) IpoTUB ee Bomy; 2) 6e3 ee cornacus; 3) ¢ ee COIIacys, KOrja
TAaKOe COI/IACKE MOMYYEHO IyTeM YIPO3bI IIPUUMHEHNMSI CMEPTI WV Bpefia 340POBBIO €l
wi MI60My NIy, B KOTOPOM OHA MMeeT 3afHTEPECOBAHHOCTD; 4) ¢ ee Cormacusi, Kora
MY’K4/Ha 3HAET, YTO OH He SIB/IAETCS ee MY>KeM U YTO ee COITIacue AAeTCsI, IOTOMY 4TO OHa
CUNTAET, YTO OH SIB/LIETCS T€M APYTUM MY>KUIMHOI, C KOTOPBIM OHa COCTONT V/IM CINTAET
cebst cocrosIell B 3aKOHHOM Opake; 5) ¢ ee COIIACKS, KOTia BO BpeMsl TPeIOCTaBIEHMs

22 “India: New Sexual violence law has both positive and regressive provisions”. Amnesty International.

2013. Jlata obpamennsa 20 mioHs, 2019. http://www.amnesty.org/en/for-media/press-releases/indianew-
sexual-violence-law-has-both-positive-and-regressive-provisions-2.
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TaKOTO COI/IAacys OHA GbITa He B COCTOSIHMM MTOHMMATDb MIPUPOAY U MOCAEACTBUS TOTO, Ha
YTO OHA [AeT COITIACIE, BCIENCTBIE CBOETO IICUXIIECKOTO PACCTPOIICTBA, VIV OIbSTHEHS,
VIN BBEJIeHVsI IHOTO OyPMaHMBAIOIIETO VTN BPEJHOTO BEIleCTBa; 6) C ee COIMIACUs MIIN
6e3 TaKoro, KOIfa et MeHbIle 18 1eT??; 7) Korma oHa He CIOCOOHA COOOIIUTD CBOE COIIacHe.

Iosicnenue 1. JI7st 1ierieit JaHHON CTAaThM, «BaTMHA» TAK)Ke BK/IIOYAET [IO/IOBbIE IyObL.

Iosicrenue 2. «Cormacue» 03Ha4aeT HEOBYCMbICIEHHOE JOOPOBOIbBHOE COITIALIEHIE
(agreement), KOrja >KeHIIMHA CIOBAMI, )KeCTaMI MU B 1106011 popMe BepOaTbHOrO MIn
HeBepOa/IbHOrO 00IeHNsT COO0IIaeT O TOTOBHOCTY Y4aCTBOBATh B KOHKPETHOM IIOJIOBOM
axre (sexual act), Ipy TOM yC/I0BMH, YTO >KEHIIMHA, KOTOpast GUSUIECKN He COINPOTUBIIS-
eTCsl MPOHNKHOBEHNUIO (penetration), He JO/DKHA MPSIMO BBIPAXKaTh HA OCHOBAHMM JIMIIb
3TOro (aKTa CBOEe COIIache Ha CEKCYalbHYI0 aKTUBHOCTb.

Hcknouenue 1. MenniimHcKas IpoLefypa NI BMELIATeIbCTBO He JO/DKHBI paccMa-
TPUBATHCSI KaK M3HACHUIOBAHIE.

Hcxnrouenue 2. ITonosoe cHOLIEHME WM TIOJIOBbIE AKThI CO CTOPOHBI MY>KYMHBI C €T0
COOCTBEHHOII XXEHOII, KOTOpas crapiue 15 yeT, He siB/IAOTC n3HacumoBanueM (Ratanlal,
Dhirajlal 2019).

Kpome aToro, 3akoHOfaTeIbHble HOBE/UIBI ObIIV BHECEHBI B OIMCaHMe KBAaMUpUIN-
POBaHHOTO COCTaBa M3HACWIOBaHUA. HalmoMHMM, YTO IepedeHb OTATYAIOMUX 00CTOA-
TE/bCTB B 4. 2 CT. 376 YK VIHAuM OBUI CYLIeCTBEHHO JJOIO/HEH 1 Tellepb HACYMTBIBAET
14 (!) pasHOBUHOCTeIT MISHACWIOBAHNA, 33 COBEpIIEHMEe KOTOPBIX Ipo3uT oT 10 et mm-
IIEHNS CBOOOJIBI 10 CMEPTHOI Ka3HN.

Tak, B mopm. «c» u «f» 4. 2 JaHHON CTaTby OBUIM BbIJie/IeHbI HOBbIE BY/BI CIIEIIN-
QJIBHOTO CyObeKTa HMPeCTYIUIEHMs: «CIY>KAlil BOOPY>KEHHBIX CWI, JVICIOLMPYEMBIX
Ha TEPPUTOPUM, IIOAKOHTPONBHOI LEHTPA/IbHOMY IIPABUTENLCTBY VI IIPABUTE/IbCTBY
IITaTa»; «POJICTBEHHNUK, OIIEKYH M/IU YYUTENb 1100 JINII0, IIO/Ib3YIOlleecs JOBEepUeM MIn
aBTOPUTETOM Yy JAHHOJ )KEHIIVHBI». Jlajiee B MOAIL. «g», «j», «k», «I», «m» 1 «n» BBefeHbI
HOBBIe KBa/IMPUIMPYIOLIye 00CTOATENbCTBA M3HACU/IOBAHISL: COBEpILIeHNe ero B 06cTa-
HOBKE MAacCOBBIX 0eCIOPAKOB B OOIIVHE VIV CeKTe; B OTHOIICHUY >KeHIIVHBI, HeCIO-
COOHOII JaTh COI/Iacue; B IIONIOXKEHNY KOHTPOJIS VJIU JOMUHUPOBAHNUSA HaJl SKeHIMHO;
IpY Ha/IMYUY Y SKEHIIMHBI IICHXNYECKOro WM (U3MYeCKOTO PAcCTPOIICTBA; C MPUYN-
HEHVEM >KEHINVHE TAKKNX TeIECHBIX TOBPEXIEHMIA, Kanedallux MM yPOAYIOIMX I10-
BPEXJIEHUI TeJla, VU IIOCTAB/IEHMEM IIOf, yTPO3Y €€ >XMU3Hb; IIPY HEOJHOKPATHOCTY U3-
HACUJIOBAaHMSA B OTHOIIIEHUY OHON U TOM K€ >KEHIIHBI.

B o0co60 xBamu@puIUpOBaHHBII COCTaB ObUIO BBIEICHO M3HACWIOBAHME IIO
cT. 376 A:

JInto, coBepuIMBILIEe IPECTYTTIEH)E, HaKadyeMoe B COOTBETCTBUM € 4. 1 uyu 2 cT. 376,
U IpUYMHMBIIIEE B XOJIe TAKOTO COBEPLIEHN IeHNA TPaBMY, KOTOpas IPUBOJUT K CMEPTH
JKEHIIMHBI UM K TOMY, 4TO >KEHII[HA IePEXOAUT B TIOCTOSHHOE BETeTaTUBHOE COCTOSTHIE
(persistent vegetative state), — Haka3bIBaeTCs MMIIEHNEM CBOOOMDBI Ha CPOK He MeHee 20 seT
Y1 BIUIOTb JIO TOXKVI3HEHHOTO TIOPEMHOT0 3aK/TI0UeHNs, YTO O3HAYAeT JIMIIeHVe CBOOO/bI Ha
OCTaBIIYIOCS YaCTh €CTeCTBEHHOI KI3HU 9TOTO JINIIA, TNO6O CMEPTHOI Ka3HBIO.

2 B nepsoii pemakuym YK Vugun 1860 T. cTOANO OrpaHudeHme «Bo3pacT cormacus» B 10 e,
Ho B 1891 1. ero nmoBeicuiu [0 12 n1eT, a 3arem B 1983 1. — 10 16 neT.
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B nemoM gononHNTeNbHbIN 3akoH 2013 T. MMe psAL cepbe3HbIX HelOCTATKOB, B YacT-
HOCTU OTCYTCTBUE HaKasaHM:A 3a M3HACWIOBaHMe B Opake (marital rape) my>xumHoi
CBOeIl 3aKOHHOI1 CYIIPYTH, eCIM OHA Y>Ke JOCTHUINA Bo3pacTa 15 net u crapie. K kpu-
MUHa/IN3alMM 3TOTO BNJIa M3HACMIOBaHMA NPU3bIBAIOT VIHAMIO SKCIIEpThI Ha YyPOBHE
OOH (Manjoo 2014). Kputuueckoii OLleHKY 3aC/Ty>XKMBaeT 1 He BIIOJTHE 00OCHOBAaHHOE
pacupeHne OCHOBaHMUII Ha3HAYeHUsA CMEPTHONM KasHM 3a PAJl MPECTYIIEHMIT Ha CeK-
CyalbHOJI I0YBE, a TAK)Ke BK/IIOYEHME NUCKPYMUHALMOHHON KOHUENUN «CKPOMHOCTH
U MOPaJIbHOCTM» >XeHIMHBI (concept of modesty). K croBy, ere B 1995 1. BepxoBHbIit cyz,
Vuauy npuMeHUTeNbHO K CT. 354 VK VIHaum noneltancs MCTOIKOBATh TepMuH modesty,
ncnonb3ays «OKchOpACKMit CIOBaphb aHITIMIICKOTO A3BIKa», U IPOLUTUPOBATI CIeAyIolee
omnpepenenne: «CBOVICTBO OBITb CKPOMHOJ B OTHOIIEHMY >KEHINMHBI O3HA4YaeT YMeCT-
HOCTD YKEHCKOTO IOBEMIeHN; TIOC/IEfOBATENbHOE LIeIOMY/pJie€ MBIC/IEN, ey VI BHEIIHE-
ro mosefieHus. <...> Kak HaM IpecTaB/seTcs, OKOHYaTe/IbHasl OLleHKa TOTro, OblIa /n
CKPOMHOCTD >KeHIIMHBI OCKOpPO/IeHa, 3aBUT OT TOTO, ABJIAETCA /N AeVICTBYE IPaBOHAPY-
IINTE/IS TAKOBBIM, YTOOBI OHO MOITIO OBITh BOCIPMHATO KaK LIOKVPYIOLiee YyBCTBO MIPH-
YN KeHIMHB 24, B 11060M cliydae Hamdme B TEKCTE YLOMOBHOTO 3aKOHA OLIEHOY-
HOJ, PacIUIbIBYATON U JUCKPUMUHUPYIOILEN 10 MPU3HAKY I10/Ia KOHLIEIIIIUY «KEHCKO
CKPOMHOCTU U MOPA/TBbHOCTM» He JO/DKHO JOITO OCTaBaThCs 6e3 COOTBETCTBYIOIIETO
nepeOpMyIMPOBAHNS WIN JaXKe ICKTIOYEHSL.

OnHa 13 TeHJeHIMIT COBPEeMEHHOI YTOJIOBHOI ITOMUTUKY VIHUY B 06/1acTu 3ampe-
Ta M3HACU/IOBAHUA COCTOUT B TOM, YTO IIPOJO/DKAETCA Y)KECTOYEHME HAaKa3aHMIl 3a Ha-
CUJIbCTBEHHBIE JIeAHNSA NPOTUB KEHIIVH. JTa TeHJEHLVA MHCIMPUPOBAHA TPaTM4YHbIM
npereneHToM B Mae 2014 1., korza B iepeBHe Kapra mrata Yrrap-Ilpagen: Ha BeTke MaH-
TOBOTO JiepeBa ObUIM OOHApY>KeHbI ITOBEIIeHHBIMI JiBe IeBOYKM B Bo3pacTe 14 u 15 net
U3 KaCThI JaJIMTOB — OJJHOJ M3 CaMbIX IIPE3MPAEMbIX B PETMOHE, KOTOPBIX Iepesi STUM
)KeCTOKO M3HacunoBamm®. Ilo 9ToM IpUYMHe MeCTHbIe MONLENCKIE IepBOe BpeMsl He
IpeJIpUHIMANY HUKAKUX ITONBITOK paccnefobanus. ITocne cepuy MacCOBBIX IPOTECTOB
TI0 9TOMY CIy4aio peMbep-MuHNUCTP VInaun Hapenngpa Moy ObUT BBIHYX/EH 3asABUTD
Ha CIIeLIMaJIbHOM CeCCUM NapAaMeHTa, YTO YBa)KEHMeE U 3alMTa [IPaB >KEHIIVH JJO/IKHBI
CTaTh OfIHOJ M3 ITTABHBIX LIEHHOCTEN ITOTy TOPaMUIZIMAPHOTO Hace/IeHNs COBPEMEHHOII
VHpun®®. B cBSI3M € 9TUM IIPaBUTENBCTBO PaspaboTano CIelUanbHbIl 3aKOH 06 yxe-
CTOYEHUM OTBETCTBEHHOCTH 32 HaCU/IbCTBEHHbIE TIOCATATENbCTBA HA YKEHIIVH U JIeTEIA.
CrrycTs yeTbIpe rofia, B Te4eHle KOTOPBIX MTOYYM/IN PE30HAHC ellle HeCKOIbKO C/TyyaeB
’KECTOKOTO CEKCYajIbHOTO HACH/IMA B PasHbIX WTaTax VIHAMM, TPpaBUTENTbCTBO U Iapia-
MeHT IpuHsm B anpene 2018 1. pagukanbHble nonpaskn K YK Vupun 1860 1.2

BBeneHme 3aKOHOAATENbHBIX HOBE/UI OBIIO YCKOPEHO COOBITVIEM, ITPOM3OIIEAIINM
B AHBape 2018 1. Ha TeppuTOpMUM MyCyIbMaHCKoro mTara >kammy u Kammup, rae us-

24 Rupan Deol Bajaj v. KPS Gill. 1995. AIR 1996 SC 309. [lara o6pautenus 20 uions, 2019. https://
indiankanoon.org/doc/579822.

% «Ilo meny 06 nznacunosanny B ViHguu yBonenst nonuuerickue». BBC News. 2014. Jlara o6paieHust
20 mroHs, 2019. https://www.bbc.com/russian/international/2014/05/140530_india_rape_investigation.

26 «#]Justiceforfisha: VIHgus mpoTecTyeT NPOTUB M3HACWIOBAHUS M YOMIICTBA >KEHUIMHBI U3 Kac-
ThI Hemnpukacaembix». Global Voices. 2016. JJata obpamennsa 20 mions, 2019. https://ru.globalvoices.
0rg/2016/05/12/49089.

27 “The Criminal Law (Amendment) Act 2018” The Gazette of India. Government of India. April,
2018. Mara ob6pamenus 20 mons, 2019. https://www.mha.gov.in/sites/default/files/CSdivTheCriminalLa-
wAct_14082018_0.pdf.

Becmnux CII6T'Y. IIpaso. 2022. T. 13. Boin. 1 241



[laBHA NIPO>KMBAIOT JIBe KPYIIHBbIE PeIUIMO3Hble OOUMHBI VIHAMM — MyCy/lbMaHe-KO-
4eBHMKM (Ty/Kapbl) M MHAYChI-3eMIenamiel. B MecTHOI mepesynike Karxya y ogHOrO
U3 Ty[KapOB MOXUTWIN, USHACUIOBAIN U YOUIM 8-71eTHIO 1o4b Acudy. ITO TAKKOe
IpecTyIIEHNe COBEPIIN/IA IPYIIIAa KALIMUPCKUX VHYCOB BO I7IaBe C XpaHUTE/IEM CBATH-
JIMIA-AeBYCTXaHA, KOTOPBII SKOOBI IIBITAJICSA TAKMM 00pa3oM «IIPOYYUTb» UCTTAMUCTOB-
TyIPKapoB 1 HaBeCTM Ha HUX cTpax. Korzma cramyi n3BecTHBI (PaKThl CeKCya/lbHBIX M3/e-
BaTe/IbCTB HaJ| eBOYKON Acuoit, Hu4ero He MOHMMABIIEI B PeIUIMO3HBIX PACIIpPSX,
KOTOPYIO YHAEp)KMBA/IN B IIOfiBa/Ie XpaMa I UCTA3aIu B TeYEHNeE Le/I0oN HeJeN, a 3aTeM
YKeCTOKO yOuu, 1o Bceli CTpaHe B3OYHTOBa/IaCh MyCy/IbMaHCKas obuyHa (14 % Hacere-
HYsA VIHAMM) ¥ IpOLIIM MacCOBBIE IIPOTECTDI, K KOTOPBIM IMIPUCOEANHIINICH PAINKATbHO
HaCTpOEHHbIE 3alUTHNUKY IpaB >keHIVH (Kynpusaxos 2018).

BrIsBaHHBIE 9TUM PE30HAHCHBIM JesioM nonpasku K YK VIagun npegycmMaTpuBaoT
BBeJIeHle CMEPTHOI Ka3HU 3a BeCATb TSHKKUX IPeCTYIICeHNUT (BOSHHBI MATEX, 10CO06-
HIYECTBO B catu®® u fip.), cpesyt KOTOPBIX 0CO60 BBIJIENIEHO TPYIIOBOE V3HACUIOBAHNE
HEeCOBEpIIIeHHOJIeTHel, He HOCTUTIIeN Bo3pacTa 12 j1eT. DTOT e 3aKOH O MOIpaBKax
YKeCTOUNM/T HaKasaHye 3a VHble GOPMBI M3HACUIOBAHMSA, B YACTHOCTM, YBEINYUB MU-
HMMaJIbHOE HakasaHue ¢ 10 go 20 jieT numeHns cBoOOObl 32 M3HACKIOBAHIE JEeBYLIKA
B Bo3pacTe oT 12 o 16 net u ¢ 7 1o 10 j1eT TIOPeMHOTO 3aK/II0YEHNA 3a M3HACWIOBAHNE
B3pOC/ION >KeHIUHBL IIpy 9TOM B 060MX CTy4asx MOACYAMMOTO MOTYT IPUTOBOPUTH
K IIO>)KM3HEHHOMY 3aK/II0Y€EHUIO.

BaxxHOII IpoljeccyanpHOI rapaHTueit crana HoBas momnpaska B YIIK Muguu®, co-
IJIACHO KOTOPOIT Bce anm30fbl 1o cT. 375 u 376 YK VIHguyu 06 M3HaCUIOBaHUY TO/KHBI
paccnenoBarbcA B YCKOPEHHOM PEXIMMe, a CPOK IOJauy ane/uIALyy 110 HYM OTpaHu4u-
BAeTCsA IMIIb IECTHI0 MECALAMMU.

3. BeiBonp1

JeduHunus u s7eMeHTHBI COCTAaB M3HACUIOBAHMSI — 3TOTO IPyOeliiero mocsra-
TeNIbCTBA Ha YeCTb, JOCTOMHCTBO 1 IIOJIOBYI0 HEIIPUKOCHOBEHHOCTD YKEHIIVH — IIPOII-
JIVI HECKOJIbKO 9TAIlOB 3aKOHOJATEIbHO HOBEIM3aLyM 1 CyfieOHoro Tonkosanus. Ilo-
npasku BHOcuINCh B YK Vuaun 1860 r. ¢ ero TpaguIMOHHBIM COCTaBOM M3HACUIOBa-
HYS, COPMYIMPOBAHHBIM ellje OPUTAHCKVMMU IOPUCTaMy B KOJIOHMA/ILHBII NTepUOJ Ha
OCHOBE AHITIOCAaKCOHCKOJ MOKTPMHBI U YTOIOBHBIX IIpellefieHTOB. Bo BTOpoil monoBuHe
XX B. MHCTUTYT OTBETCTBEHHOCT! 32 IIO/I0Bble IIpeCcTyIaeHna B VIHuUM CyllecTBEHHO
BUJIOU3MEHWICA. YTOJIOBHO-IIPABOBOE PETyINpOBaHue ObUIO IepeHalpaBIeHO Ha 3a-
Ty 3aMy>KHUX KEHIIUH OT KpaliHuX OpM >KeCTOKOCTH, B TOM YMC/Ie JOBENCHNS JI0
caMoyOuricTBa BJOB (apxamdeckuit o6psp catu). B Hasane XXI B. mpoucxopuT 3Ha4n-
Te/IbHOE paclipeHyie 3aKOHOATe/IbHOI JeUHNINM HACUINSL HaJ| )KEHIIVHON B CeMbe
u Ha pabore, B TOM 4ncie BBefieHre B YK VHauM HOBOro cocTaBa CeKCyalbHOTO JO-
MoraTenbcTBa (harassment), HauMHAIOT IPUMEHATHCS HOBBIE CIIOCOOBI CyHeOHOI U [O-
CyHeOHOI 3aIMThI XKEHIIVH OT 9TOTO COLMAIBHOTO 37a. TeKymuil aTan mpeobpasoa-
HIII MTHCTUTYTA yTOJIOBHO-IIPABOBOJ 3l ThI )KEHII[H OT CEKCYa/IbHOTO HACUINS UMEET

28 JTaHHBL TTIOXOPOHHBII PUTYa! B TPAAMIIOHHOM MH/YU3ME O3HA4aeT BOCXOXK/IEHME BIOBbBI HA
IOrpeGaIbHBII KOCTeP ¢ TEZIOM ee IIOKOIHOTO CYIpyTa.

29 The Code of Criminal Procedure 1973. [lara obpamenus 20 uoHs, 2019. https://legislative.gov.in/
sites/default/files/A1974-02.pdf.
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IPOTUBOPEUNBYIO IIPUPOAY, COSANHAA B IPOTUBOIONIOXHbIE TEH/ICHIUI YTOTOBHO
HO/MUTUKN: Y>KEeCTOUeHMe HaKa3aHWUl 32 HACWIbCTBEHHBIE [eSHUSA NPOTUB S>KEHIINH
u nubepanusanuio (JeKpUMMUHATN3ALNI0) TOMOCEKCYa/IbHBIX CBsidell. [lepMaHEeHTHBIN
POCT cryvaeB M3HACKIOBaHVs B VIHAUM yKpenisieT 00leCTBEHHOE MHEHVE B TOM, 4TO
HEOOXOIMMO PACIIMPUTh OCHOBAHUS [IsI CMEPTHON Ka3HM 3a 9TOT BU ITONOBBIX IIpe-
CTYI/IEHMIT IPOTUB XEHIIVH. EC/IU B IPyIMX YrOMOBHO-IIPABOBBIX CUCTEMAX OCYXK/IeH-
HbIe 33 CEKCya/IbHbIe IPeCTYIUICHUs HePeIKO PACCMATPUBAIOTCA KaK «OOJIbHBIE», HYX-
[AIOI{MeCs B TEPAIIEBTUIECKOI 1 IICUXMATPUIECKOTT IIOMOIIM, TO B MHAMIICKUX TIOPbMax
CeKCya/IbHble IPeCTYITHUKY He BBIAEIAI0TCS 13 0011elt Macchl 3akmodeHHbIX. HaspeBaer
pobieMa KpUMIHAIM3ALMY MHIIECTHBIX M3HACUIOBAHMII ¥ BBEJIEHNS OTBETCTBEHHOCTH
32 HeJOHOCUTENIbCTBO ¥ YKPbIBATE/IbCTBO (PaKTOB CEKCYaTbHOTO HACU/INA B CEMbe Cpeint
POJICTBEHHMKOB. B MHAMIICKOIT Ky/IbType M3HACUIOBaHNE [O-TIPEXXHEMY OCTAETCSI OHO
U3 HanbosIee TATeHTHBIX U CUCTEMATUYeCKIX IIPAKTHK, TaK KaK O OOJIbIIMHCTBE CIIy4aeB
He CO0O0IIaeTCsl B MOMMINIO BCIEACTBYE OMACEeHNsT COLIAIbHOM CTUTMBI XKePTBbI CPein
POJICTBEHHUKOB ¥ IePeBEHCKOTO OKPYKeHIsI, @ TAK)Ke BBICOKOI BepOSTHOCTH OIpaB/a-
HVISI HACW/IBHIMKA M3-32 OTCYTCTBUS JOKA3aTeNbCTB. ITO YCYryO/seTCsl STHOKYIBTYPHON
criennUKOIl OTHOLICHNS MHAYCOB K JKEHIHe, KOTOpas allpuopy NpeBpallaeTcs Ha
CyZe 13 XepTBbl B GOpMabHO OOBMHSIEMYIO, KOTZIA il HY>KHO JJOKa3bIBaTbh CBOIO XOPO-
IIYI0 PelyTalyio, YMCTBEHHYIO IOTHOLEHHOCTb 1 OesympeuHocTh mosepenus (Jibin,
Tushar, Siddhartha 2015). ITo cyTu, mr060it caydait MSHaCUIOBaHUSA BKIIOYaeT B ceds
IpefBaApUTEIbHBIN TIIATe/IbHBIN aHA/MN3 XapaKTepa >KEeHIIVHBI Y CTEIEeHN ee I[eJIOMy-
APV
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In the unique criminal law model of India, a hybrid combination of principles and institutions
of the three legal systems, one of the most odious crimes involves encroaching on the honor,
dignity, and sexual integrity of a woman. The authors aim to analyze the criminological princi-
ples of the scale and simultaneous latency of violent sexual crimes in India. Cultural and civi-
lizational incentives for the prevalence of rape have been identified, including the historical
practice of male polygamy, early child marriage, subordination of a woman in the family, her
domestic retreat and “eternal widowhood”, as well as a “gender imbalance” and girls’ infanti-
cide in traditional Hindu families. From the point of view of the systematics of crimes, Indian
criminologists distinguish more than ten different categories of “feminine torts”, including
sexual assault, are classified as a group of “crimes of passion” (Articles 354, 375-376, 509 of
the Indian Penal Code 1860). From the point of view of elemental composition of rape, the ob-
jective test is dominant (peno-vaginal penetration) and consists of six alternative conditions
of a constitutive element “women’s consent”. The recent innovations in the IPC 1860, which
expanded the definition of rape and legalized the concept of “custodial rape” from the judicial
practice (Tukaram v. State of Muharashtra 1978), as a special composition of sexual violence
using official position. There is a significant expansion of the legislative definition of “violence
against women” in the family and at office, as well as the toughening of punishments for vio-
lent acts against women, up to the expansion of the grounds for the use of the death penalty.

Keywords: common law, Hindu law, precedent, codification, women’s rights, gender, rape,
criminal liability, death penalty.
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