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ITo Mepe pasBuTHs mpolecca rIobanu3anuyl B LEIOM U 9KOHOMWYECKON IIobannsarumn
B YaCTHOCT 9KOHOMMYECKasi I[eHHOCTb MHTEIEKTYalbHO COOCTBEHHOCTM Ha MEXIYHa-
POJHOM ypOBHe YBEINUNBALTCS, OGHAKO IPECTYIIHOCTD B JAHHOII cepe BO BceM MUpe TaK-
Ke Tpofo/pKaeT pacti. C y4eToM CTIOKMBILENCs CUTYaly B MUpe IPUAAETCs Bee Oobliee
3Ha4yeHye OXpaHe IIpaB MHTEIEKTYa/JbHOM COOCTBEHHOCTHM B acleKTe YrOJIOBHOTO IIpaBa
B L|e/IAX CHVDKEHNA YPOBHS IPECTYITHOCTY M 3alUThI TaKuX Ipas. ITo Mepe Toro xak cospe-
MeHHas KUTaJICKasd 9KOHOMMKA II€PEXOIUT K HOBBIM HOPMaM, PO/Ib IIPAB MHTE/UIEKTYa/IbHO
COOCTBEHHOCTI CTAHOBUTCS BCe 60JTee 0UeBIIHOI, CTPaHa COCPEJOTOUMBAETCS HA MHHOBA-
IIVIOHHBIX 9KOHOMUYECKUX IpeoOpa3oBaHysAx U passutun. B 2015 r. B Kurtae ony6nukosan
[Tnan neiicTBUII 1O YITIyO/IIEHHOMY OCYIECTB/IEHMIO HAIMOHA/IBHOM CTPATETMM 3aljUThI
IIpaB Ha MHTE/UIEKTYaIbHYI0 cOOCTBeHHOCTh Ha 2014-2020 rr., o6HapopoBanHblil KaHIje-
napuett Toccopera KHP. B jaHHOM JJOKyMeHTe BIlepBble BBIIBMHYTHI CTpaTernMyecKie emn:
noBbILIeHVe 3¢ HeKTUBHOCTH MCIIONb30BAHNS U 3ALUTHI MHTEIEKTYaNIbHOM COOCTBEHHO-
CTH, @ TAKXKe CO3/jaHNe MOIIHOI! iep>KaBbl MHTE/IEKTYaIbHOI cOOCTBeHHOCTH. B mocnenuue
rofpl B KuTae moCcTOAHHO IlepecMaTpyuBaloT 1 COBEPIIEHCTBYIOT ITOJIOKEHNA YTOIOBHOTO 3a-
KOHOZATe/IbCTBA, PEryIMpyIolllie OTBEeTCTBEHHOCTDb 32 HapyLIeH!e YKa3aHHBIX IIpaB, C TeM
YTOOBI CO3/aTh HAIEKHYIO CUCTEMY YTOTIOBHOI'O 3aKOHOZIATe/IbCTBA B 3TOIT cdepe. B To xe
BpeMsI BO3HMKAIOT HOBble MPOO/IEeMbl 1 BBI3OBBI B 0O/IACTM 3aIMUTHI TAKNUX HpaB. B crartbe
IIpe/ICTaB/IeHbI 11 ITPOaHaIN3MPOBaHbI COBPEMEHHOE COCTOSIHNE U TPOO/IEeMBI yTOJIOBHO-TIpa-
BOBOJI 3aII[UTBI MHTE/IIEKTYalIbHOI cOOCTBeHHOCTM B KiTae, a Takyke IIpei/I0KeHbI CIOCoObI
COBEPLIEHCTBOBAHNA JIEfICTBYIOIIETO 3aKOHOaTeNIbCTBA.

Kniouesvie cnosa: vHTeNIEKTyanbHaA COOCTBEHHOCTD, aBTOPCKYE IIPaBa, IIpaBa Ha TOBAPHBIE
3HaKJ, IATeHTHBIE IIPaBa, yTOJIOBHO-IIPABOBAs 3all)Ta, COBEPIIEHCTBOBAHNE 3aKOHOATE/Ib-
CTBA.

1. BBemenue

C I‘}IY6OKI/[M pa3BUTNEM 3KOHOMMKMU, OCHOBAaHHOJ Ha 3HAHUAX, IIO Mepe rmobanu-
3alnn MI/IpOBOI7I 9KOHOMMKMN MHTE/ZIEKTYa/IbHasA COOCTBEHHOCTh CTAHOBUTCH Bce boree

* CTaThs IIOATOTOB/IEHA B paMKaX K/II04eBOro mpoekra HannonambpHoro ¢poHzma o61ecTBEHHBIX HayK
KHP «MHctuTyThl O6IIeit acT pOCCHiiCKOro yromoBHoro mpasa» (Ne 16AFX008), a Taxke mporpam-
MBI OCHOBHBIX IIPOEKTOB B 0071acTyt puaocopuu 1 061IecTBEHHbIX HayK NPy X9HaHbCKOM YHMBEPCUTETE
«Yro/oBHOE TIPaBO B cOBpeMeHHOIT Poccym» (Ne 2019ZDXMO005).
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BOKXHBIM 9/IEMEHTOM CTPATETMYECKUX PECYPCOB ¥ MEXIYHAPOLHON KOHKYPEHTOCIO-
cobHOCTH cTpaH. Bo Bcem Mupe HaOM0OTaeTCs TEHAEHIMS K OCTOSIHHOMY YKPEIUIEHIIO
IIPaBOBOII 3alIUThl COOTBETCTBYIOIVX IIPaB, B TOM YMC/I€ YTOJIOBHO-IIPABOBOIL. YTO/IOB-
HO-TIPaBOBasl 3alINTA MHTE/UIEKTya/NbHOM co6cTBeHHOCTH B KuTae BO3HMKIIA MO3JHO,
HO PasBUBAeTCsI OTHOCUTENBbHO OBICTpO. B kuTaiickom YromosHoM kofiekce (manee — YK)
(Yronoswbrit komekc KHP 1997 r. {4 N [RALFIE L (1997)). [lara obpamenns
5 maprta, 2019. http://www.lawtime.cn/faguizt/23.html) otgensusiit maparpad (§ 7 «IIpe-
CTYIUIeHUSI TIPOTUB VMHTE/UIEKTYa/IbHOM COOCTBEHHOCTM») MOCBSIEH MPECTYIUIEHNUSM,
CBA3aHHBIM C I/IHTeH}IeKTyaHbHOf/'I CO6CTBCHHOCTBIO, CyHe6HbIe OpraHbl HENIPEPHIBHO BE-
Ryt 60psbYy ¢ Takmmy npectyieHusiMu. COOTBETCTBYIOLIVE BEOMCTBA IIPUIATAIOT BCe
yCUus IS IpOBefieHNs MHPOPMALMOHHO-IPONIAraHAMCTCKOI pabOThI IO 3alINTe IIPaB
MHTE/IEKTYaIbHO COOCTBEHHOCTI. TeM He MeHee HbIHEIIHss KPUMMHOTEHHasl CUTYa-
oA B HaHHOI?I O6]IaCTI/I HO-Hpe)KHeMy IIOKAa3bIBAE€T, YTO KOJINMYECTBO B036y)KI[eHHbIX nen
YBEIMYMBAETCS C KaXK/[BIM TOJIOM, IOSIBU/IACH IPECTYIIHOCTD B Cepe JOMEHHBIX MMEH,
6a3 AaHHDBIX, KOMIIbBIOTEPHOI'O IIpOIrpaMMHOI0 O6eCHe‘-IeH]/IH n ,[[pyFI/IX HOBBIX aCIIE€KTOB,
KpOMe TPaJUILMOHHBIX [IPECTYIUIEHNI], HAPYUIAIOIMX IIpaBa Ha aBTOPCTBO, TOBAapHbIe
3HAKM, KOMMepUecKyie TaitHbl. [IpecTyIHOCTD 3/1eCh IPOO/DKAET YCH/IMBATD IIOCATATENTb-
CTBO Ha IPaBOBble O71ara, CrlocoObl COBEpIIeHNs IPECTYIIEHNIT CTAHOBSITCS Bce Goree
BBICOKOTEXHO/IOI'MYHbIMMU, ]/[HTe}UIeKTya}IbeIMI/I, ClIenMann3ypOBaHHbIMI 1 CETEBBIMI,
a IIpeCTyIHbIe CyObeKThl — TPAHCHALMOHATBHBIMM 11 60JIee OpraHn30BaHHbIMI. Bompoc
0 TOM, KakuM 06pasoM MOKHO IpeceKaTb NPeCTYIUIEHNs, CBSI3aHHbIE C HapyIlleHNeM
IPaB MHTE/IEKTYaTbHOM COOCTBEHHOCTH, 11 ITOBBIIIATH YPOBEHD YTOIOBHO-IIPABOBOII 3a-
IUTHI COOTBETCTBYIOLINX [IPaB, HO/KEH MPECTAB/IATh MHTePeC /ISl BCEro 001iecTsa.

2. OCHOBHOE UCC/IETOBaHME

2.1. Cocmosnue y207106H0-nPpas060ii 0Xpanvt unmesiexmyanvHolx npasé 6 Kumae.
B navane npumenennss YK KHP 1997 r. muiub HeKOTOpbIe 00 BEKTI MHTENIEKTyaTbHO
COOCTBEHHOCTM OKa3a/IMCh IIOJ CHEI[MAIbHOI YrOJIOBHO-IIPABOBON OXPAHOI, 4TO BO-
IJIOLIACTCS B C/ICAYIOLIMX COCTaBax IMPEeCTYIUIEHNIL: 1) IPOTUB aBTOPCKMX IIPaB, BKIIIO-
Jast HapyureHue aBropckux 1pas (ct. 217 YK KHP)!  npopaxy KoHTpadaKTHBIX KON
¢ Hapyutennem npas (ct. 218 YK KHP)?, HanpaB/ieHHble HEMOCPEICTBEHHO HA HaKa-

! Crarbst 217 YK KHP: «CoBepiueHne m060ro 13 HiKelepeyrc/IeHHbIX BIJJOB IOCSATATe/IbCTB Ha aB-
TOPCKMe ITPaBa C IIe/IbIO M3B/IeYeHNUs IPMOBUIN, eC/I B Pe3y/IbTaTe IPOTMBO3aKOHHBIX JIeICTBUIT OMTyYeH
3HAYNUTE/IbHBI pasMep MPUOBUIN WV IPY MHBIX OTATYAIOMX 00CTOATEIbCTBAX, HAKA3bIBACTCS JIMILEHY-
eM cBOOOJIbI Ha CPOK 0 3 JIeT, apeCcTOM, B KaueCTBe JOIIOTHUTENIbHOTO VTN CAMOCTOSIT/IbHOTO HaKa3aHIs
HpMMeHAeTCA WTpad; TO XKe fesHIe, eClIM B Pe3y/IbTaTe IPOTUBO3aKOHHBIX JAeJICTBII OTydeH KPYITHBI
pasMep IpUObUIM WIN IIPU MHBIX 0CO00 OTATYAIOIINX 0OCTOATENbCTBAX, HAKA3bIBAETCA JIMIICHNEM CBO-
60mbI Ha CPOK OT 3 0 7 11eT co mrpadoM: 1) KOmMpoBaHue U PpacIpOCTpaHeHNe MICbMEHHBIX IIPOK3Befe-
HMIf, My3bIKa/IbHbIX ITPOM3BEeeHMNIA, KMHO-, TeJIe- ¥ BUJIeONPON3BeeH N1, KOMIIIOTEPHOTO IIPOrPaMMHOTO
obecrieyeHNst ¥ MHBIX NPOM3BefieHNIT 6e3 paspelleHNs BIajeIblia aBTOPCKOTO TIpaBa; 2) M3JaHMe KHMUT,
B KOTOPBIX APYyTue NULIA MMEIOT UCKTIOINTeNIbHOE IPABO Ha MyO/INKALINIO; 3) BOCIIPOU3BefeHNe U PACIIPo-
CTpaHeHNe ayaAMo3aIuceil ¥ BUfje03aIuceit 6e3 paspeleHns Ipou3BOUTE; 4) M3TOTOBJIEHNE U TPOfaKa
TIPOM3BeeHNII ICKYCCTBA ITOJ] TTIOAebHON MOAICEHIO IPYTOTO JINIIa».

2 Crarbs 218 YK KHP: «CGbIT KOIHii ¢ 3aBeOMbBIM HapyILEHIEM IIPaB, IPELYCMOTPEHHDIX TTOIOKe-
HMAMM CT. 217 Hacrosmero Kopiekca, ¢ 11e/Ibio M3B/IeUeHVI IPUOBUIN ITPU KPYIIHOM pasMepe He3aKOHHOTO
JOXOJja HAKA3bIBAETCsA NMUIIEHNEM CBOOOJIBI Ha CPOK 0 3 j1eT b0 apecToM, B KaueCTBe JOIOTHUTETbHOTO
MY CaMOCTOATE/TbHOIO HaKa3aHMsA pUMeHseTcs Tpad».
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3aHMe 3a HapylleHle aBTOPCKUX IIpaB Ha BOCIIpOM3BefeHMe, pacIpoCTpaHeHNe U aB-
TOPCTBO ITIPOU3BEJEHNIT M300pasUTEIbHOTO MUCKYCCTBA C IebI0 M3BJICUEHNA NPUObI-
ny; 2) IpOTUB IpaB Ha TOBapHbIe 3HAKY, BK/IIOYAs MONJENKY 3apeTrMCTPUPOBAHHOIN
Toprosoit Mapku (ct. 213 YK KHP)3, cObIT TOBapOB C IOA/EIbHOI TOPTOBOI MapKoii
(ct. 214 YK KHP)*, He3aKOHHO€E M3TOTOBJIEHME, COBIT HE3AKOHHO M3TOTOBJIEHHBIX 3HA-
KOB 3aperyCcTpupoBanHoil Toprosoit Mapku (ct. 215 YK KHP)°, HampaB/ieHHble Ha 3a-
ATy MCKIIOYMUTEIbHOTO IIpaBa Ha MCIIO/Nb30BaHMe 3apeTMCTPUPOBAHHOTO TOPIOBOTO
3HAKa, YTO KOCHY/IOCh YeThIPeX 13 CeMM BUJIOB JIesTHII, HAPYHIAIOMINX VCKIIOYNTETbHOE
IIpaBO Ha MCIO/NIb30BaHME 3aPeTUCTPUPOBAHHOTO TOBAPHOTO 3HAKA, IIPeJyCMOTPEHHbIX
cr. 57 3akona KHP o toBaphbix 3Hakax ({ e N IRIEFNE R ALY . ata obpareHus
27 ampens, 2019. https://www.360kuai.com/pc/9529a9fc6989b3ff7?cota=4&tj_url=so_
rec&sign=360_57c3bbd1&refer_scene=so_1); 3) mpoTUB aTeHTHBIX IIPaB, BK/II0YasA OfI-
JeJIKY Yy>KOTO IIaTeHTa ¥ MCII0/Ib30BaHue Oe3 paspeleHns qy>koro mareHTa (ct. 216 YK
KHP)®%, 4To He KacaeTcsi APYIyX MPaB, TAKUX KaK NULEH3MA Ha OCYLIECTB/IEHNE TaTEHT-
HBIX IIpaB J IIPaBO Ha liepefady aTeHTa; 4) IPOTUB KOMMEPUYeCKOI! TallHbl, BK/II0Yast BCe
IpaBOHApYyLIeHNs, pefycMoTpeHHble cT. 10 3akona KHP «O 6opnbe ¢ HeobpocoBecT-
HOVI KOHKypeHIuei» (ct. 219 YK KHP).

3 Crarps 213 YK KHP: «Vcnonb3oBanue Ge3 paspelieHisi Baje/blia 3aperncTpypoBaHHOl TOPro-
BOJI MapKM Ha aHAJIOTMYHOM TOBape TOPTOBOIl MapKM, MEHTUYHON 3apeTuCTPYPOBAHHON, IIPK OTATYA-
IOIUX 0OCTOATEIbCTBAX HAaKa3bIBATCS IMIIEHVEM CBOOOMBI Ha CPOK 10 3 JIeT /MO0 apecTOM; B KaueCcTBe
JOTOTTHUTEIBHOTO VMM CaMOCTOATE/IbHOTO HAaKa3aHNsA IPUMEHAeTCA WTpad; TO JKe JiesHue, COBEpIIeH-
HOe IpY 0C000 OTATYAIIINX 00CTOATENbCTBAX, HAKA3bIBAETCA JIMIIEHMEM CBOOOIBI HA CPOK OT 3 10 7 7IeT
co mrpadom».

4 Crarps 214 YK KHP: «C6bIT TOBapOB C 3aB€OMO IIOi/I€/IbHOI TOPrOBOI MAPKOIi IPY 3HAYUTE/Ib-
HOM pasMepe CyMMbI peajn3aliiy HaKa3bIBaeTCs JIMIIEHNEeM CBOOOMIDI Ha CPOK 10 3 JieT mmbo apecTom;
B Ka4eCTBe JOMOTHUTETILHOTO IV CAMOCTOSATEIBHOTO HaKa3aHIs IPUMeHsIeTCs ITpad; TO XKe fiesiHie, Co-
BeplIeHHOe B KPYIIHOM pa3Mepe, HaKa3bIBaeTCs MIICHNeM CBOOOJbI Ha CPOK OT 3 10 7 7IeT o ITpadoM».

5 Crarps 215 YK KHP: «Ilogpenka, caMOBO/IbHOE M3TOTOB/IEHNE 3HAKOB 3apErUCTPUpPOBAHHOIN
TOPTOBOI MapKy, IIPUHAIEKAIIEIT [PYTOMY JIULY, WIN COBIT IOANENbHBIX, CAMOBOIBHO M3TOTOBICHHBIX
3HAKOB 3aPETVMCTPUPOBAHHOI TOPrOBON MapKy IPY OTATYAIOIIMX OOCTOATENbCTBAX HAKA3BIBAIOTCS JIM-
IIeHneM CBOOOJBI Ha CPOK JI0 3 JIeT, apecToM 160 Hal30pOM; B KadeCTBE JOIIOTHUTEIBHOTO MU CaMO-
CTOSITeTIbHOTO HaKa3aHMs NMPUMEHsAeTCs Tpad; Te SKe AesTHIS, COBepIIeHHbIe IIPY 0CO60 OTATYAIONNX
06CTOATENIBCTBAX, HAKA3bIBAIOTCA JIMIIEHIeM CBOOO/IbI Ha CPOK OT 3 1o 7 JeT co mrpadom».

¢ Crarps 216 YK KHP: «Ilogpenka uam ucionb3oBaHme 6e3 paspelueHns 4y>Koro naTeHTa Ipy OTAr-
YaOILIVX 0OCTOATEIbCTBAX HaKa3bIBAeTCS IUIIEHIIeM CBOOOBI Ha CPOK JO 3 /IeT 60 apecToM, B KaueCcTBe
JIOTIOTTHUTEIBHOTO M/IM CAMOCTOSTeIbHOTO HaKa3aHMsA IPYMeHAeTCs WTpad».

7 HapyuieHre KOMMEPYECKOI1 TAiiHbI [IPU OHOM 13 HIDKEIIePeNC/IeHHbIX e HIAI, €CIIM 9TO HaHeC-
JI0 KPYIHbIT yiep6 Bafeblly KOMMEPUECKOIl TajlHbl, HAKa3bIBAETCA /MMIIEHIEM CBOOOMbI Ha CPOK HO
3 jeT 1160 apecTOM U JIOIOTHUTENBHO MM B KaueCTBe CAMOCTOATEIBHOTO HaKa3aHUA — IITPadoM; TO
XKe JiessHMe, TTOBJIeKIee 0c000 TSKKMe IOCTeNCTBUA, HaKa3bIBaeTCA JIUIIEHNEM CBOOOBI Ha CPOK OT 3
mo 7 net co mrpadom:

1) momydeHme KOMMEpPYECKOi TAlHBI BIaje/blia IMyTeM KpPaXKV, BbIMAHMBAHMUA, MPUHYKIEHI

U MHBIX HETIPaBOMEPHBIX CII0COO0B;

2) obuapogoBaHUe, MCIIOIb30BAHNE WIN fa4a Paspelle s JPYTOMY ULy Ha MCIOIb30BaHe KOM-
MepuecKoil TalfHbI Bajie/Iblia, IIOTy4YeHHbIe C OMOIIBIO CIIOCO60B, IIPENYCMOTPEHHBIX B II. 1;

3) B HapyllIeHMe JOTOBOPEHHOCTY WM B HapylleHue TpeOOBaHWIil BlIafiefIblia 10 COXPAHEHNIO KOM-
MepuecKoil TallHbl 00HAapOIOBaHNe, UCIIONb30BAHIE W faua pa3pelleH s SPYTOMY JIUIY Ha JC-
II0/Ib30BaHMe HAXOMALIEIICA B COOCTBEHHOM PacIOpsKeHNI KOMMePYeCKOIT TalfHBbI.

IMonyyeHne, UCIIONb30BaHMe WM 0OHAPOIOBaHME TIPMHAJIEKAIEI IPYTOMY MY KOMMepPYeCKOi
TAifHBl C 3aBefOMBIM 3HAHMEM WM HeOOXONVMOCTBIO 3HAHNUA O IMEPedYMCIeHHBIX B I. 1 [esHMIX
paccMaTpUBAIOTCA KaK HApyIIEeHe KOMMEPYeCcKOl TaifHbl.

Ilom ynoMaAHyTOJ B HACTOAILEl CTaThe KOMMEPYECKOIl TailHO IIOHMMAETCA TeXHIYeCKas U JiefioBas
nHbOpMaI, KOTOpas My6IMYHO HEM3BeCTHA, CIOCOOHA IPIMHECTY S9KOHOMIYECKYIO BHITONY BIafe/blLy,
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B YK KHP Bcero BoceMb cTareil IpefyCMaTpUBAIOT COCTABbI IIPECTYIUICHNUII B cde-
pe MHTe/UIeKTya/JIbHOI COOCTBEHHOCTM M HaKasaHMe 3a MX COBepLIeHMe: B CT. 213-
219 ycTaHOB/IEHBI KOHKPETHBIE COCTABBI IIPECTYIIEHNSA B 9TON cdepe; B cT. 220 — Ha-
Ka3aHlMe 3a COBEpIIECHME OPraHM3alell YKasaHHbIX IpecTyIienmit: «Ecimm npecTyme-
HS, YIOMAHYTBbIE B CT. 213-219 Hacrosmero naparpada, COBepleHbl OpraHyu3aler,
TO IO OTHOIIEHNIO K OPTaHM3AIUN IMpUMeHAeTCA MmTpad, a HeCyIe HelloCPe/iCTBeH-
HYI0 OTBETCTBEHHOCTb PYKOBOJUTENN OPraHM3ALUM M APYTMe HENOCPENCTBEHHO OT-
BETCTBEHHbIE JIMIJAa HAKa3bIBAIOTCSA B COOTBETCTBUM C IONIOXKEHMAMM yKa3aHHBIX CTa-
Teil HacTosmero naparpaga». Kpome Toro, cr. 48 3akona KHP 06 aBTOpckoM mpase
(P N RILFNE ZERED . Tara obpamenns 2 despans, 2019. http://www.maxlaw.
cn/top/20190202/zzfqw.shtml) mpegycmarpuBaeT yroloBHYI0 OTBETCTBEHHOCTbD 32 yCTa-
HOBJICHHbIE YKa3aHHOJI CTaTbell IelICTBISA, KOTOPble KBAIM(PUIVPYIOTCS KaK IIPeCTyILIe-
uue; cT. 61 3akona KHP o toBapubix 3Hakax®, ct. 63°, 7119, 7411 3axona KHP o marenTax
(e N RIEAE L H)E). Tara obpamenns 18 anpens, 2019. http://www.maxlaw.
cn/n/20190418/944402072880.shtml) Taxke ycTaHaBIMBAIOT YTOMTOBHYIO OTBETCTBEH-
HOCTb 3a peIlaMeHTHPYeMbIe YKa3aHHBIMI CTaTbsIMIM COOTBETCTBYIOLIVIE IEVICTBHA.

Cpeny mpecTyIUIeHniI IPOTUB MHTEUIEKTYa/IbHOII COOCTBEHHOCTH, B OTHOLICHNUN
KOTOPBIX IIPOKYPOPCKIe OpraHsl BO30yauayu yromosHsle fena B 2012 1., Hanbosee pac-
IPOCTPaHEHbl HAPYILIEHN aBTOPCKMX npas (3154, mwm 39 %), 3aTeM CIefyIoT Hapylie-
HUSI [IpaB Ha TOBApHbIE 3HAKM: MO/IfIe/IKa 3aPETrUCTPUPOBAHHOI TOproBoit Mapku (2068,
mnn 26 %), COBIT TOBAPOB € MOAAENTBbHON TOProBoit MapKoit (2061, mmu 26 %), He3aKOHHOe
M3TOTOBJIEHNE, COBIT HE3aKOHHO M3TOTOBJIEHHBIX 3HAKOB 3apeTrMCTPUPOBAHHOI TOPTO-
Boit Mapku (578, wmu 7 %) (FOit Wxnisn 2014, 160-161). OcTanbHble TPU COCTaBa Mpe-
CTYIUICHMII 3HAYMTEIIbHO YCTYNAIOT B CTATVCTUKe (HapylleHMe KOMMEpPYeCKOJl TajiHbl,
Ipozaxka KOHTPaaKTHBIX KOIWIT 1 IO ie/IKa IATeHTOB; CM. pUC. 1).

ob6yaziaeT CBOMICTBOM IIPAKTIYECKOTO MCIIO/NIb30BAHMA U B CBA3Y € KOTOPOII BIafieIblieM OBUIN IIPeIpu-
HATBI MEPBI TT0 COXPAaHEHNIO CEKPETHOCTIL.

ITox BrajienblieM B HACTOSIIIENT CTaThbe TOHMMAETCs 06/1a/jaTelb KOMMEPYeCKOIt TalfHbI 1 YIIOMTHOMO-
YeHHBII 00/IajiaTesieM KOMMEPYECKOI TailHbI II0/Ib30BaTe/Ib KOMMEPYECKOI1 TalfHBI.

8 Crarps 61 3akona KHP o ToBapHbixX 3Hakax: «OpraH TOProBO-IPOMBILIIEHHOI aMUHUCTPALIAN
BIIPaBe B COOTBETCTBUM C 3aKOHOJ[ATENbCTBOM IIPOBECTI MPOBEPKY JIEVICTBUIA, COCTAB/AIOMINX HAPYILIEHNE
VICKTIOUMTENbHBIX TTPAaB Ha 3aperMCTPUpPOBAHHEIN TOBAPHBIN 3HAK; IPU BBIABIEHNN MPU3HAKOB COCTaBa
MIPECTYIUIEHN OPraH TOPrOBO-IPOMBILIIEHHOI aIMVHICTpAluy 00:43aH CBOEBPEMEHHO HAIIPaBUTb JE/I0
B COOTBETCTBYIONLINE OPTaHbI».

® Crarps 63 3akona KHP o marenTax: «B c1yyae IOpeIKN TaTEHTa, IOMIMO IPXK/JAHCKON OTBET-
CTBEHHOCTH, OPraH MATEHTHOTO PETyIMpPOBaHI U3JAeT paclopspKeHue 06 VCIIPaBIeHUM IOJIOXKEHN,
0 4eM fiaeT odunmanbHOe 00bABICHNE, KOHPUCKYeT He3aKOHHO IONTyYeHHBIIT JOXO, a TAKKe MOXeT IpH-
MeHNUTD WTpad B pasMmepe 4-KpaTHOM CYMMBI OT HE3aKOHHO IIOJIY4eHHOTO joxofa. IIpn oTcyTcTBUM He-
3aKOHHO IIO/Iy4eHHOTO JJOXOfa IONyCKaeTcs puMeHeHne mrpada B pasMepe 1o 200 000 roaHeit; npyu Ha-
JIMYMM COCTaBa NPeCTYTIEHNA MPAaBOHAPYIINTEND IPUBIEKAETCA K YTOTOBHOI OTBETCTBEHHOCT».

10 Crarbs 71 3akona KHP o marenrax: «Ec/iu B HapylieHue HONOXKeHNIT cT. 20 HACTOSALIEr0 3aKoHa
3asgBKa Ha BbIJJaUy ITaT€HTa CaMOBOJIbHO HAIIPAB/AETCA B MHOCTPAHHOE TOCYIapCTBO, B Pe3y/IbTaTe Yero
PacKpbIBaeTcA TOCYlapCTBEHHAA TaiiHa, TO K BUHOBHOMY IIPUMEHAIOTCA aJIMUHUCTPATUBHBIE MEPhI TOM
opraHm3aiueil, K KOTOpOil OH MPMHAMIEKNT, VIV BLIIIECTOANMM KOMIETEHTHBIM OPTaHOM; TPV OTAT-
YaIOLINX 0OCTOATETbCTBAX BUHOBHBII IPUB/IEKAETCS K YTOTIOBHOI OTBETCTBEHHOCTH COIJIACHO 3aKOHY».

11 Crarps 74 3akona KHP o narenrax: «Ec/iv COTpYRHMKY FOCYRpPCTBEHHBIX OPraHOB, OCYIIECTBIIS-
JOIITVIe TTATeHTHOE PeryaMpoBaHIe, a TaKXKe COTPYAHMKM COOTBETCTBYIOIUX IOCYAAPCTBEHHBIX OPTaHOB
IOIYCKAIOT HEOPEKHOCTD, 37IOYHOTPEO/IAIOT IOTHOMOUYMAMY, HEICTBYIOT M3 KOPBICTHBIX MOOYXXAEHNIL,
TO IIPY Ha/lMYMU COCTaBa NPECTYTIEHNUA OHM TIPUBJIEKAIOTCA K YTOJIOBHOM OTBETCTBEHHOCTH; I OTCYT-
CTBJM YTOZIOBHOTO COCTaBa IMPeCTYIUIEHNA K TAKUM COTPYAHIKAM ITPYMEHAIOTCA aAMUHICTPATNBHbIE Ha-
Ka3aHUs».
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‘ll * HapyleHue aBTOPCKMX npas (39 %)
| \ noAAesIKa 3aperncTpMpoBaHHOA
TOProBoW Mapku (26 %)
cHbIT TOBApPOB € NoAAeNbHOMN
TOProBoi MapKoi (26 %)

HEe3aKOHHOE M3roToB/IEHUE, CObIT HE3aKOHHO
M3rOTOB/IEHHbIX 3HAKOB
3aperncTpMpoBaHHOM TOProBoit mapku (7 %)

npoAaa KoHTpadaKTHbIX KOMUIA U NoaAenKa
nateHTos (1 %)

W HapyLleHne KOMMEPYECKOW TaiHbl (1 %)

Puc. 1. CrpykTypa npecTyIjieHnii, B OTHOIIEHNY KOTOPBIX IPOKYPOPCKME OpraHbl

BO30YAVIN yromoBHoe fieno B 2012 1.

Ha ocHoBe anamusa 295 yronoBHBIX fiel B cepe MHTENIeKTYaaIbHO COOCTBEHHO-

ctu B 2008-2017 IT. B IpUOPEXHBIX, LIEHTPA/IbHBIX ¥ 3allaJHBIX palioHax cTpaHbl (JIn
Yrxan6unb, Yao Hromm 2018, 158) cpenaHbl ciefyomiyie BHIBOAbL:

184

— B CTPYKTYpe€ COCTAaBOB NPECTYIUIEHNII MMEIOTCS CEMb COCTABOB, IPENYCMOTPEH-

HBIX B naparpade «IIpecTymieHns IpoTuB NpaB MHTE/UIEKTYaIbHOM COOCTBEH-
HOCTU» TN 3 «IIpecTymnnenus, cBsi3aHHble C HApyLIeHeM 5KOHOMUYECKOro IO-
psfKa u conmanuctudeckoro peiaka» Ocobennoit yactu YK KHP; tem He MeHee
OONBUIMHCTBO NIPECTYIUICHNUII, CBA3AHHBIX CO COBITOM TOBApOB C NOAIEIbHON
TOPTOBOJ MapKOJi, COCTAaBIAT 24 % OT 0OLIero 4uciaa MpecTyIUIeHN, 3aTeM
CIeAYIOT NOAENIKA 3aperuCTPUPOBAHHOI TOProBoil Mapku (23 %), HapylIeHne
aBTOPCKUX IIpaB (22 %); o cpaBHeHUIo ¢ 2012 I. CTPYKTypa IpecTYIJIeHUI U3-
MEHWIACh, OFHAKO KO UIVEHT MOIe/IKY IATeHTOB U IIPOfIasKM KOHTPadaKT-
HBIX KOINI, KaK 1 B 2012 1., 0CTaeTCA 3HAYMUTENbHO MEHDIINM: IIATh YTOTOBHBIX
JeJ1 IO TIOfifieTTKe ITaTeHTOB U IIeCTh 10 Ipojjake KOHTpadaKTHbIX Komuii B 2008
2017 rr. (puc. 2);

C TOYKM 3PEHMSA PErvMOHAaJIbHOIO paclpefieleHnsa IpPecTyNIeHNUA, CBA3aHHbIe
¢ KoHTpadaKIell 3aperucTpYPOBAaHHBIX TOBAPHBIX 3HAKOB, HapyLICHUEM aB-
TOPCKUX IIPaB, COBITOM TOBApOB C HOJIe/IbHON TOPTOBOI MapKoOIi, a TaKoKe Ipe-
CTyIUIeHMsI, CBSI3aHHbIe C HE3aKOHHBIM M3TOTOBJIEHMEM, COBITOM HE3aKOHHO
U3TOTOBJIEHHBIX 3HAKOB 3aperMCTPUPOBAHHON TOProBOIl MapKu, 6o/ee pacIpo-
CTpaHeHBI B pa3sBUTHIX pernoHax (Ilexmn, lllanxait u I'yaHwxoy), B MeHee pas-
BUTBIX PeTMoHaX (Hampumep, B paitoHe JIxaca) TaKuX IpeCcTyIUICHUI IOYTY HeT;
[IOPOT VHKPUMVHVPOBAHNSA HapyLIeHN [IpaB Ha MHTEJUIEKTYaIbHYI0 COOCTBEH-
HOCTb BBIIII€; B AMCIIO3MLINY OOIbIIMHCTBA COCTABOB IPECTYIICHNIA, CBA3aHHBIX
C HapylleHMeM TaKVUX IIpaB, YCTAHOB/IEHA HOPMA «IIPY OTATYAIOIMX 00CTOs-
TE/IbCTBAX» MO0 «B KPYITHOM pa3Mepe CyMMbI», T.e. IpY KBaInpUKaLuu ges-
HYIS B BUJIe HAPYIIEHVS MHTE/UIEKTYaIbHOI COOCTBEHHOCTY KaK IPeCTyIUIeHUs
TpeOyIOTCS He TONbKO cepbe3Has OOIIeCTBEHHas OIACHOCTD, IPOTUBOIIPAB-
HOCTb 1 HaKa3yeMOCTb, HY)XHO, YTOOBI yrpo3a JaHHOTO IPaBOHAPYLICHNs IS
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CHbIT TOBAPOB C NOALE/IKON TOProBoOi
mapku (24 %)

Il noAasenka 3aperncTpMpoBaHHoOM
TOprosBow Mapku (23 %)
HapyLleHWe aBTOPCKUX npas (22 %)
= HEe3aKOHHOe U3roToB/eHUe, CObIT
He3aKOHHO M3roTOB/EHHbIX 3HAKOB
3aperncTpmMpoBaHHOM TOProBOM MapKu
(18 %)
HapyLleHre KOMMepYecKoi TaiHbl (9 %)
nopaAeska nateHTos (2 %)
H npoaaxka KoOHTpadaKTHbIX Konuii (2 %)

Puc. 2. CtpyxTypa npecTynieHnii IpoTUB MHTEIEKTyalIbHbIX IIPaB B OTJEIbHBIX
paitonax Kuras B 2008-2017 rr.

9KOHOMMYECKOTO MOPAJSKA COLMAMMCTUYIECKOTO PhIHKA, @ TAK)XKe BPel B OTHOLIe-
HIUU 3aKOHHBIX MHTEPECOB JPYTUX NI JOCTUIIN OIpeNeleHHOTO YPOBHS; eC/u
yKa3aHHbIe YTpO3a U Bpel HIDKe YCTAaHOBJIEHHOTO YPOBH:A, TO HapyLIeHMe Pery-
JIMPYeTCs TPOKAAHCKUM /MO0 aMUHICTPATUBHBIM 3aKOHO/IaTeTbCTBOM.

2.2. IIpobnemut 6 chepe Kumatickozo y207106H020 3aKOHO0AMENbCMEA NO 0XPaHe
npas Ha uHmenseKmyanvHyr cobcmeennocmo. Kurarickas npaBoBas CUCTeMa I BXOX-
nenye Knrast B MMpOBO€e 9KOHOMMYIECKOE TPOCTPAHCTBO IETIAI0T 0COOEHHO aKTya/IbHbIM
KOMIIJIEKC BOIIPOCOB, CBA3aHHBIX C OXPaHOI U 3alIJUTON Pe3y/IbTaTOB MHTENIEKTyaTIbHOI
TeATETbHOCTIL.

B pasmuuHBIX OTpac/lIeBBIX 3aKOHAX CYIECTBYeT B3aMMOCBA3b IOMOXEHMIT 00
VIHTEJUIEKTYa/IbHOM COOCTBEHHOCTM; TAaKXKe B 3aKOHOJATENIbCTBE MMEITCA Gomee ab-
CTPAKTHbIE M HeOIIpefie/IeHHble KOHLENINM, YTO IPUBOAUT K 3aIyTaHHON CUTYalluN
B 60pbbe ¢ mpaBoHapylleHnsaMu B atoit chepe (Uan F0pa, Isn Munbxysit 2012), Ha-
npuMep IpobeMa ONpefie/ieHNs TPAaHNIBI MEX/Y YTOJIOBHOM, TPXKAAHCKON U afMu-
HJICTPAaTUBHOI OTBETCTBEHHOCTBIO 3a HapylleHNe NaTeHTHbIX Ipas (cT. 216 YK KHP,
cT. 63 3axona KHP o nmarenTax), a Taroke mpo6iema nmpuMeHeHMs HonoxxkeHnii cT. 219 YK
KHP (napyurenne komMepueckoit TaitHbl) u cT. 10 3akona KHP «O 6opsbe ¢ Herobpo-
coBecTHOit koHKypenuumein» ({HHE N RILHNE A TE S5 4+%). Tara obpamenns
25 mapra, 2019. https://www.360kuai.com/pc/9e009b05b51576654?cota=4&tj_url=so_
rec&sign=360_57c3bbd1&refer_scene=so_1).

Cocraspl npecrymnnenuis, cofepxxamuecsa B YK KHP, He cooTBeTcTByIOT mpecTyI-
HBIM JI€AHMAM, CYIIECTBYIOUIMM B peanbHOCTU. B Hacrosmee Bpemsa B Kurae yronos-
HO-TIpaBOBasi 3aI[UTa MHTE/UIEKTYaIbHOI COOCTBEHHOCTI B OCHOBHOM BK/IIOYAeET B ce0s1
TaKye 06/acTy, Kak aBTOPCKOe IIPaBo, IIATEHT, TOProBas MapkKa 11 KOMMep4YecKas TalfHa,
HO B KaX[J0J1 06/1aCTV IIPYMEHNUTENIbHO K KOHKPETHBIM IIPECTYITHbIM AeSHNUAM OTCYT-
CTBYIOT COOTBETCTBYIOLIVIE COCTABbI MpecTymeHns:. Ilo mepe passutusa ViHTepHeTa npe-
CTYIHBIE JIesTHNS Y BUABI IPECTYIUIEHNIT B cepe MHTEeIEKTYaIbHOM COOCTBEHHOCTH
TaK)Ke IEMOHCTPUPYIOT TEHAEHINIO K pOCTy, ogHako felictyromuit YK KHP ne ycra-
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HOBWI 3 QEeKTUBHBIX OTPAHNYECHNUI B OTHOLIEHVM STUX IPECTYIHBIX JSHUIL, B TO XKe
BpeMsA OTCYTCTBYET aJleKBaTHOE pearupoBaHye Ha HUX B IIJIaHE YCTaHOBJIEHNUA COCTaBOB
IpeCTYIUIEHNIT ¥ Mep HaKa3aHMA. B pesynbraTe pasBuTHe MHTEIEKTYa/IbHOI COOCTBEH-
HocTy B KuTae He MOAKpEN/IAeTCA TapaHTUAMM ¥ HE MOXKET JOCTUYD LIV — 3aIlNUThI
YIOPALOYEHHOTO (PYHKIVIOHMPOBAHUS PHIHOYHON SKOHOMUKIL.

Eme ogna mpo6nema B chepe MHTE/IEKTYaTbHON COOCTBEHHOCTH — 3aTPyIHEHNA
Ipy KBamyKanyy Ku6eprnpecTymHOCTI. 3aluTa IpaB TaKOTO Poja OCIabnAeTcs ns-
3a y3KOI cepbl IpUMeHEHNs CaMOTO YTOJIOBHOTO IIPaBa, I B PaMKaX CYIIeCTBYIOIIei
CUCTEMBI COCTABOB IPECTYIUICHNII COYeTaHNe MPeCcTYIUIeHNit B 3TOl cdepe C ceTeBbI-
M1 (PaKTOPaMIM 4aCTO CO3/jaeT cepbe3Hble IMpobIeMbl. B cye6HOIT MpaKkTIKe TPyIHOCTI
KBa/muKanuy KnbepIpecTyYIHOCTHU, CBA3AHHON C MHTEIEKTYalbHOM COOCTBEHHO-
CTBIO, IPOSBIIAIOTCA B CIEAYIOIEM: 1) CTIOXXHO ONpefieNINTh CYMMY HapyIlIeH!sA B CIydae
CMellleHMs 3aKOHHBIX JIOXOJ[OB C HE3aKOHHBIMI; 2) 37IeKTPOHHbIE JAHHbBIE JIETKO BOCIIPO-
U3BONATCA, M TPYAHO MAEHTUPNULIVPOBATH II003PeBAEMOT0 B IepBOHAYa/IbHOM HapyIle-
HIM; 3) IpaBOHAPYIIEHNA OTUyXjal0Tcs B CeT, ¥ TPAaAUIIIOHHOE 3aKOHO/[aTeNbCTBO He
MOKeT OBbITh affanTypoBaHo K knbeprpecrynnoctn (JIro lykan 2006). OgHuM cnosom,
ocmabeHye YroloBHO-IIPaBOBON 3allMThl MHTE/UIEKTYaIbHON COOCTBEHHOCTY CTaHO-
BUTCSA 60Jee OYEeBUIHBIM 13-3a IIyTAHNUIIBI ¥ OTCYTCTBMA KpUTEpUEB OIpefe/eHns Ka-
4eCTBEHHBIX CBOJCTB HapyIIEHWII IPAaB MHTE/IEKTYaIbHO COOCTBEHHOCTI BC/IECTBIUE
BMeIIATeTbCTBA CETEBBIX (PaKTOPOB.

2.3. Cosepuencmeosanue mep no 3ausume npas UHMmMeneKmyanvHoii coocmeen-
HOCMU 6 KUMaiicKoM y20/106HOM 3aK0HOOamenvcmee. B mocnenHne rogsl Mpon30IIIn
HOBbIe MI3MEHEeHNA B HaKa3aHMMU 3a HapyllIeH!Ue IIPaB MHTEIEKTYa/lIbHO COOCTBEHHO-
CTH, B psfie CTPaH HAOMIONAETCA TEHJEHIVA K Y)KeCTOYeHNIO HaKa3aHNA 32 HEKOTOpbIe
IIPECTYIIHbIE JEAHNA, TAK/e KaK IPECTYIUIEHN, HapyLIAoIliie aBTOPCKIE IIPABa, I IIpe-
CTYyIUIEHNs, CBA3aHHBIE C KOMMepYecknM mmoHakeM (JTo II3roanbizions 2011, 57-58).
OKoHOMIYecKMe GaKTOPBI B IIPOIlecce peann3alyi IpaB NHTEIEKTYalbHOI COOCTBEH-
HOCTU JO/DKHBI OBITb OCHOBOJ YTO/NIOBHO-IIPAaBOBOJl 3alNMTBI. YTONOBHO-IIPaBOBAs
OXpaHa — CaMblil CU/IbHBIN CIIOCOO 3aIUTHI IIPAaB Y MHTEPECOB B IIPABOBOI CUCTEME
1 B cdepe COIMANBLHOTO YIpPaBIeHNA, YCTAHABIMBAOIINI caMOe CypoBOe HaKa3aHIe
I/1 IIPABOHAPYIIUTENEN. B CBA3YM C 5TUM yrOlIOBHO-IIPABOBAs CUCTEMA JO/DKHA KacaTh-
Cs1 OCHOBHBIX IIPaB, BAKHBIX MHTEPECOB U CEPbe3HbIX HapylleHMil. VIHTemIeKTyanbHas
COOCTBEHHOCTD He ABJIAETCSA OCHOBHBIM IIPABOM Ye/IOBEKA, OHAKO MPU3HAETCA BaXKHOI
¥ 3aTParuBaoLIell OT/eNbHBIX NI U 00IeCTBO, II03TOMY HEOOXOAVIMO YCTAHOBUTD YTO-
JIOBHBIE CAaHKIVM 3a Cepbe3Hble HapylIeHNA NpaB Takoi cobcTBeHHocTH (I'yH [TauyHb
2015, 41-42). B cooTBeTCTBUMU C NMPMHLMIAMU 9KOHOMIYECKOTO Ipoliecca u OamaHca
VIHTEPECOB, OCHOBAHHBIMI Ha aTpuOyTax aKTUBOB MHTE/IEKTYaIbHON COOCTBEHHOCTH,
CHCTeMa 3aIINTHI IIPAB MHTEIEKTYaIbHO COOCTBEHHOCTY B YTOJIOBHOM IIpaBe JO/DKHA
OBITb CIUTAaHMPOBAHA, @ CYIIECTBYIOIIAsA CUCTEeMa YTOJIOBHO-TIPABOBOJI 3aIUThI JaHHBIX
IIpaB IO/DKHA OBITH IIEPeCMOTPEHA VI CKOPPEKTMPOBaHa.

2.3.1. B yacTHOCTY, HEOOXOAMMO PaCIIUPATh CPepy YrOMOBHO-IPABOBOIL 3ALIUTHI
U HaJJIeXXalMM 00pa3oM KOOPAVHNMPOBATh IIPABOBble OTHOLICHN MEXHY YTOTOBHBIM
VI IPYTYIMU OTPaC/IeBBIMM 3aKOHAMY B PETyIMPOBAHNUM NHTE/IEKTYaIbHOI COOCTBEHHO-
cru. Vcxopa us orpanndennii, cymectsytomux B YK Kuras B 067acTu sammrsl ykasaH-
HBIX IIPaB, HY>KHO ellje 60JIbIlle COfIeiiCTBOBATh PaCIIMpPEHNIO Cephl 3alUThI B aCIIeKTe
YTOZIOBHOTO ITPaBa, YCTAHOB/ICHNIO B3aVIMOCBSA3M C IPYTVIMYU 3aKOHAMI B 00/1aCTY 3aIy-
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THI IIPaB MHTE/IEKTYa/IbHO COOCTBEHHOCTM, TeM CAMBIM CIIOCOOCTBYsI ITOBBILIEHNIO 3¢-
(beKTUBHOCTY M eVICTBEHHOCTY YTOJIOBHO-TIPABOBOII 3alIMTHI TAaHHBIX IIPAB.

I[Tpexkzie Bcero, OCHOBBIBAsICh HA HbIHEILITHEM IOJIOXKEHNN Jie/l B 00IaCTU VIHTeT/IeK-
TyanbHOI cobctBeHHOCTN B KHP, ceyet mpoBecTyt KOppeKTUPOBKY M pacIIMpuTh cde-
PY YTOJIOBHO-IIPaBOBOJ 3aLIUTBI: COITTACHO COOTBETCTBYIOIEMY COJEPKaHUIO YTO/IOB-
HOTO KOJIeKCa B Ka4eCTB€ OPMEHTHUPA, B COUYETAHUM C Ba)KHOI perlaMeHTaluell MHbIX
OTpAaC/IeBBIX 3aKOHOB B 00/IACTU MHTE/UIEKTYaIbHOI COOCTBEHHOCTH CO3/IaTh KOMIIIEKC-
HYIO CUCTEMY YTOJIOBHO-IIPABOBOJ 3aIMThI TAKOTO pofa Impas. B cuiry Toro, 4o uHTeN-
JIeKTya/IbHasi COOCTBEHHOCTb OTHOCUTCS K c(epe YaCTHBIX IIpaB, a AEMCTBUS IO Yro-
JIOBHO-IIPABOBOII 3aIluTe, MIpUHAIIEXKaIe K cepe AeATeTbHOCTH, OCYLIeCTBIAEMOI
IPaBUTEIbCTBOM, OTHOCATCS K cpepe MyOIMYHbIX IIPaB, HEOOXOANMO YCTAHOBUTD 1Ie/Ib
YTOTOBHO-TIPAaBOBOII 3alIUThl HA YPOBHE COXPAHEHMA CUCTEMBI TOCYaPCTBEHHOTO pe-
TY/IMPOBAHVS U OXPaHbl (PYHKIMOHMPOBAHVS PIHOYHOI 9KOHOMMKM, YTOOBI IIPUBUTD
rpaxganaM KHP npaBuipHOe MOHMMaHMe M yBa)Ke€HME IIPAB Ha MHTE/UIEKTYaabHYIO
cobctBeHHOCTD. CeropiHs B Knrae mMeercs 60/IblIoe YICIO fiefl, B KOTOPBIX YTOTOBHAs
OTBETCTBEHHOCTD 3a HapyllIeH)e TaKUX IIpaB He MOXKeT OBITh peann30BaHa, I II03TOMY
CTIefyeT COAeIICTBOBATb CO3/JaHMIO Ha/JIeXAIller0 MeXaH!U3Ma, C TeM 4TOObI 00eCIednTh
BO3MOXXHOCTb OObeIVHEHNA aIMIHUCTPATUBHBIX Y YTOTOBHBIX CPEfICTB, 3P PEKTUBHO
HaKa3bIBaTh 3a NPECTYIUICHV, CBSI3aHHbIE C MHTE/UIEKTYa/IbHON COOCTBEHHOCTHIO, TEM
CaMbIM C ITOMOILbI0 KOMIIJIEKCHO! CHCTE€MBI COBMECTHOTO MCIIONb30BAaHMA PECYpPCOB
IIPaBOOXPAHNUTENIbHBIX OPTaHOB OCYIIECTB/IATh XKECTKYI 60pbOY € IpecTyIIeHUsIMU
B JJAHHOII cpepe B Ie/IAX Ja/IbHEIIIIero HOBBIIEeHN 3¢ (eKTUBHOCTI 3aIUThI COOTBET-
CTBYIOIIVX IIPaB B YTOJIOBHOM IIpaBe.

Kpome Toro, cnemyer oCyllecTBIATh pasyMHbINI KOHTPOIb 3a NMHAMMUKONM M Mac-
mTabaMy 3alUThI IPAB MHTE/UIEKTYaIbHON COOCTBEHHOCTH, C TeM YTOOBI 06eCrednTh
00BEKTMBHOE U PaIIOHA/IbHOE PacCMOTpPEHIEe BOIIPOCOB B 3TOM cdepe. YcuaeHue yro-
JIOBHO-IIPABOBOJ 3aLIMThI HE O3HAYaeT OTPaHNYEHNA PACIPOCTPAHEHNA U UCIIOIb30Ba-
HIIS YKa3aHHBIX IIPaB, a CKOpee HAIIPaB/IeHO Ha CofieiicTBMe 3¢ (eKTUBHBIM NHHOBALIN-
SM B JJaHHOII 00/1aCTY, pa3yMHBIl KOHTPO/Ib HaJ| MHTEHCUBHOCTBIO YTOIOBHO-IIPAaBOBOII
3aIIUTHI, OTPAHNYEHNE TPAHNI] YTOJIOBHO-IIPABOBOI 3aIINUTHI C T€M, YTOOBI C TOMOIIBIO
CO3[JaHMsI CUCTEMBl YTOJIOBHO-IIPABOBOI 3aIMUTBI MHTE/UIEKTYaJIbHON COOCTBEHHOCTHU
3G dEeKTUBHO CHM3UTD BEPOATHOCTD IPAaBOHAPYILIEHNI], a TAK)Ke CIIOCOOCTBOBATDH MHHO-
BAlIIOHHOMY PasBUTHUIO I JaJIbHENIIEMY Pa3BUTHUIO 3[0POBOJ KOHKYPEHIIMM U HOpMa-
TUBHOJ IeAAT€IbHOCTY Ha PhIHKE B 3II0XY SKOHOMMKY, OCHOBAHHOJI Ha 3HAHMAX.

2.3.2. Heobxofuma ONTUMU3AI[US CUCTEMbI BUIOB HAKA3aHMS C PAI[MOHATBHBIM pe-
TyIMpOBaHMEM MHTEHCMBHOCTY HaKa3aHM:A. HecMOTpA Ha TO YTO YPOBEHD 3all[UThI MH-
Te/IeKTyanbHoit cobcTBenHocTy B YK KHP Bo3pacTaeT B anoxy VIHTepHeTa ¢ Ka>KAbIM
TOJJOM, YTOJIOBHbBIE CIIOPHI, BbI3BAaHHbIE HAPYLIEHNEM aBTOPCKUX Y ITATEHTHBIX IIPaB, 110-
IpeXXHEMY YacThl, IOITOMY C/IefiyeT YeTKO HOHVMAThb MCTOYHUKY Y K/IIo4eBble (paKTOpbI,
BBI3BIBAIOIINE YTOJIOBHBIE CIIOPBI, M IIPY yCOBepIIeHCTBOBaHMM YK cMelaTh aKIjeHThI
C NOBBILIEHNSA YPOBHSA HaKa3aHMUA Ha ONTUMU3ALMIO CTPYKTYPbI pacipeeneHns HaKa-
3aHUIL, TeM caMbIM ynayumnas YK B 3aIiuTe MHTeNIEKTYaabHON COOCTBEHHOCTH, C TeM
4T00BI 3¢ PEeKTUBHO MPOTUBOAEIICTBOBATb U CAEP)KMBATh JIMII, COBEPLIAOIINX TaKye
IPECTYTIEHNA.

ITpexx/ie Bcero CymiecTBYIOLYI0 CTPYKTYPYy HaKasaHMII C/leyeT pasyMHO CKOppeK-
THPOBAaTbh, YTOOBI CO3/IaTh IOTHOLIEHHYIO CHCTEMY YTOJIIOBHO-IIPAaBOBOII 3aI[UThI ITPaB
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MHTEJIEKTYa/IbHOI COOCTBEHHOCTI. B coBpeMenHOM KnTae mocrenenHo cHymxaeTcs mo-
POT MHKPMMUHVPOBAHNA JIesHNA, CBA3aHHOTO C HapyIIeHNeM aBTOPCKMX IIPaB, HO I10-
HO0OHOE CHIDKEHME He MOXKeT CAep>KaTb TaKye IPaBOHAPYIIEHN s, I03TOMY HeO0OXOAMMO
He TO/IbKO COCPEJOTOYNTD YCV/IVSA YTOTOBHOTO IIPABOCY/VA Ha COBEPIIEHCTBOBAHMY 3a-
KOHOJaTe/NbCTBA, HO U IIPUHATb MEPDI /1A O6eCHe‘{eHI/IH Sq)(i)eKT]/IBHOI‘O IIpUMEHEHUA
3akoHa. Hampumep, npy CHYDKeHUY ITOpOra IpYUBJIEYEHN K YTOIOBHONM OTBETCTBEHHO-
CTHU CMSATYEH pasMep HaKasaHus B Buje jmuiieHns csobonss, B YK KHP B kauecTBe HO-
BOTO BMJIa HaKa3aHMA 100aB/IeHO JIVIIEHe ITPaBa 3aHMMAThCA ONPeJeIeHHO JesATeNb-
HOCTBIO'%, YTO HANPAB/IEHO Ha JOCTYDKEHNME e HPefyIpeXIeHNs IPAaBOHAPYILIEHWIT,
CBA3aHHBIX C HAPYILIEHNEM IIpaB MHTE/IEKTya/IbHOI COOCTBEHHOCTH.

Kpowme Toro, ciemyer HajiexxamuMm oOpasoM yBeIMYUTb pasMep IuTpacda 3a Ha-
pylLIeHMe IpaB MHTE/UIEKTYaNTbHOI COOCTBEHHOCTH, BBECTM CUCTeMY IITpadoB Kapa-
TE/IbHOTO XapaKTepa, YTOObI OKa3aTh cepbe3HOe MaTeplanbHOe IaB/ieHle Ha BUHOBHOTO
Y YCTPAHUTD €ro CIIOCOOHOCTDh K OBTOPHOMY IIPABOHAPYIIECHMIO J/IS IOTy4eHns Mpu-
6suu (kao 13un 2018, 47). YBenuuenne pazmepa mrpapHO CAHKINN MOXKET CIIOCO0-
CTBOBATh HE TOJIBKO MOBBIIIEHNUIO peanbHON 3P PeKTUBHOCTY HAKA3aHNA, HO 1 Ja/TbHeil-
meMy OCYLIECTBICHNIO pO/IN NPEBEHTUBHBIX MEP B OTHOLICHUN HapymeH]/H?{ B C(bepe
VHTE/IeKTyaIbHOM coOcTBeHHOCTH. CrIelyeT y/ieNATh BHUMAHNUe PAIYIOHAIbHOMY KOH-
TPOJTIO 32 pa3MepoM HakasaHusi, YT06b! BBeCTH 3¢ DeKTUBHBIE HAKA3aHNUSA B TOI CTelle-
HI1, B KaKOJI 9TO paspeIeHO 3aKOHOM.

2.3.3. Hy>XHO KaK MO>XHO CKOp€€ BBECTH YTOJIOBHO-TIPABOBYIO 3all[ITy HOBBIX IIPaB
u vHTepecoB B CeTH, CBA3aHHBIX C MHTEIEKTYaIbHOI cOOCcTBeHHOCTRI0. 1o Mepe pas-
BUTUS CETEBOrO OOIecTBa BO3HMKAET HOBBIN TUII CETEBOJl VHTENIEKTYa/lIbHON COO-
CTBEHHOCTH, ITIPENCTAB/IEHHbII B BUJE 37IEKTPOHHOTO aBTOPCKOTO IIPaBa, IOMEHHBIX
UMeH ¥ 6a3 JaHHBIX. DTU HOBbIe OOBEKTHI, IPEACTAB/IAIOINE AKTyalbHble TeHIEeHINU
U HAIlpaBIeHMA PasBUTHA VMHTEIEKTYaJIbHON COOCTBEHHOCTM B amoxy VIHTepHera,
HY>KHO 3alVIIATh IIOCPEINCTBOM YTOlIOBHOrO IpaBa. CrefyeT B IOJTHON Mepe MCIIONb-
30BaTh BO3MOXXHOCTH CYHeOHON B/IACTY VM YHUBEPCATbHOCTD 3aKOHOIIOTIOKEHNI, C TeM
‘-ITO6I)I BK/IIOYNMITDb BBIIIEYIIOMAHYTbIE HOBbIE BIIbI ]/IHTe}'UIeKTya}'HJHO]/UI CO6CTB€HHOCTI/I
B cepy 3alUTHI TPAAUIVIOHHBIX IPaB MHTEIEKTYaIbHON COOCTBEHHOCTH IIyTeM UX
TOJIKOBAHMS B CyleOHOM IOPsIfiKe 1, TAaKUM 00pa3oM, BK/IIOYNUTD UX B chepy IpyMeHe-
HIS YTOJIOBHOTO ITpaBa. YacTh HOBOJI CeTeBOV MHTEIEKTYa/IbHOM COOCTBEHHOCTI MO-
JKeT OBITh MCTONKOBAHA KaK ee TPaIUIIMOHHbIE BUABI (HATIPUMED, SIEKTPOHHOE aBTOP-
CKOe IIpaBO — KaK aBTOPCKoe IpaBo). TeM He MeHee UAYT CIIOPHI B OTHOLIEHNUN TOTO,
MOXXHO JIM TOJIKOBAaTh HEKOTOPbIe HOBBIE IIpaBa B 9TOiI chepe KaK TpagUIJIOHHbIE IIpaBa
Ha MHTE/UIEKTYaIbHYI0 COOCTBEHHOCTD (HallpuMep, IpaBa Ha JOMEHHbIe IMeHa KakK ITpa-
Ba Ha TOBApHBIIT 3HAK /OO0 IIpaBa Ha Ha3BaHMe MpefuIpuATIs). B cBA3K ¢ aTuM cnegyer
B IIpe/IBApUTEIbHOM IOPSA/IKe PACCMOTPETh BOIIPOC O 3alINTe YKa3aHHBIX HOBBIX IIPaB
Ha OCHOBe OOIIMX COCTABOB IIPeCTYIIEHWIT, IPeAyCMOTPeHHbIX fieiicTBytomuM YK KHP,
a TaK)Ke KaK MOYKHO CKOpee OIIpefie/INTh ¥ 3aKOHOJJaTeIbHO 3aKPelNTh 9T HOBBIE ITpaBa
B COOTBETCTBYIOLINX 3aKOHAX.

12 B peiicryromem YK KHP otcyTcTBYeT MuieH e [IpaBa 3aHUMAThCS OLIPeJleIeHHOI 1A TeNIbBHOCTBIO
KaK BUJ| HAKa3aHUA.
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3. BeiBoppl

B HacTosimee Bpemst B Mupe 60/IbIIOe 3HAYEHIIE IIPU/AETCS 3aIYITe [IPAB MHTeIeK-
Tya/IbHOI COOCTBEHHOCTH B PAMKaX CHCTEMbI YTOJIOBHOTO 3aKOHONATE/IbCTBA I YTOIOB-
HOTO IIPaBOCY/VIsI, KOTOPAst MCIIOTIb3YETCs /IS CO3/JAHVISI yCOBEPLIEHCTBOBAHHOI HALNO-
Ha/IbHOJ CMCTEMBI YTOJIOBHOI 3allIUTBI TaKOM COOCTBEHHOCTM. 3aKOHOIOIOXKEHMUA 00
VIHTEJI/IEKTYa/IbHOJ COOCTBEHHOCTY — BaXKHasA YaCTh KUTANCKOI IIPABOBOI CHCTEMBI,
VI B IIOC/IEIHIIE TOfbI CTAHAAPTHI KBAMN(UKALNMI [IPECTYIUICHNII B 9TOII 06/IACTIL ITOCTe-
IIEHHO CHIDKAIOTCs. [0 Mepe TOro, Kak HapyIleHs IPaB NHTE/UIEKTYaIbHOI COOCTBEH-
HOCTY CTaHOBATCS Bce 60jIee pasHOOOPA3HBIMIY, TPYAHO GOPOTHCS C HUMM M PETYINpPO-
BATb VX, [T0/IATASsICh TO/IBKO Ha Mepbl HaKasaHsL. [[/Is1 JaTbHeIIero COBepIIeHCTBOBAHS
IIPaBOBOJI CHCTEMBI 3L ThI [IPAB MHTE/IEKTya/IbHO COOCTBEHHOCTH Ha JaHHOM 3Talle
HeoOXOJMMO MOCTEIIeHHO FapMOHM3UPOBATh U YHUQUIMPOBATD Pe3y/IbTAThl ONpefere-
HJS UX HapyLIEHWII B TPQXXIAHCKOM ¥ YTOTOBHOM IpaBe Kutas, 4T00BI ONTHMU3KPO-
BATb CTPYKTYPY YTOTIOBHOTO 3aKOHOJATEIbCTBA, PETYINPYIOLIEro IPeCTyIUIEHNs B 3TOM
o6macTu. B nersix obecniedenus appekTUBHOM 60PbODI ¢ HAPYLIEHWSIMY IIPAB MHTETIEK-
TYa/IbHOI COOCTBEHHOCTH TAK)Ke C/IEfYeT COBEPLIEHCTBOBAT MEXAHN3M CBS3U MEX/Y
YTOJIOBHBIM 1 a[MUHVCTPATHBHBIM ITpaBocynyeM B Kurae.
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As globalization progresses and economic globalization develops, the economic value of intel-
lectual property at the international level continues to increase. However, intellectual prop-
erty crimes worldwide are increasing both in scale and quantity. In view of this situation,
countries around the world have begun to attach great importance to the protection of intel-
lectual property rights in the context of criminal law in order to reduce crimes and protect
intellectual property rights. The role of intellectual property is becoming more and more no-
ticeable against the background of how in modern China the economy is moving towards a
new standard; the state is focusing on the innovative driver for the development of economic
transformation. In 2015, China published the “action Plan for in-depth implementation of the
national strategy for the protection of intellectual property rights for 2014-2020,” published
by the Office of the state Council of China. This document, for the first time, put forward stra-
tegic goals aimed at improving the efficiency of the use and protection of intellectual property,
as well as the creation of a powerful intellectual property power. In recent years, China has
been constantly reviewing and improving the criminal law provisions governing liability for
intellectual property infringement in order to establish a reliable criminal law system in the
field of intellectual property rights. At the same time, new problems and challenges are emerg-
ing in the field of protecting intellectual property rights in modern China. The article presents
and analyzes the current state and problems encountered in the process of criminal and legal
protection of intellectual property in China, as well as on their basis, and ways for improving
the current legislation are proposed.

Keywords: intellectual property, copyright, patent right, trademark right, criminal law protec-
tion, improvement of legislation.
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