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Yronosuslit kofekc KHP 1997 r. npefycMaTpuBaeT, 4To MpecTyIUIEHNE MOXKeT ObITb COBEp-
1eHo B popMe FeiicTBus min 6e3neiicTBuA. IToHATIE IpeCcTYIIEHNA OCHOBAHO Ha JOKTPU-
He KIacCUYeCKOil KPMMMHAIbHONM MIKONBI, CYMTAIONIEN, YTO TONbKO IOBENEHNE YeoBeKa
ABJIAETCA 0OBEKTOM OLIEHKM YroJoBHOro mpasa. OObeKTOM HaKa3aHMA B YTOJIOBHOM ITpa-
Be Kutas BpIcTymaeT Takoe IoBefjeHIe TIOfell, KOTOpOe HAHOCUT Bpef; 0OIIeCTBEHHBIM OT-
HOIIEHVAM. B COOTBETCTBMM C 3TUM JINILY, COBEPIIVBIIEMY 0OIIeCTBEHHO ONACHOE [ieAHIeE,
TPO3UT YTOMOBHAA OTBETCTBEHHOCTD, IPEAyCMOTPEHHasA YTOTOBHBIM KOJIEKCOM. YTONOBHOE
HaKasaHJe — OCHOBHasA ¢popMa pean3aliy yroToBHOI OTBETCTBEHHOCTH. BypHBIiT 9KOHO-
Mudecknii poct Kuras commpoBoXKiaeTcs He TOIBKO IpOL[BeTaHMeM 001ecTBa, HO U OecIpe-
LiefIcHTHBIMM YIPO3aMy U IpoOneMamMyl. B cydae BOSHMKHOBEHMA HOBBIX IIPOOJIEM B CO-
BpPEMEHHOM KUTAJICKOM 0011ecTBe TpeOyeTcsi BHECEHVe HeOOXOAMMbIX M3MEHEHNIT B KUTali-
CKO€ YTOJIOBHOE 3aKOHOZATeNbCTBO. OHAKO IPY MCIOIb30BAHNY AeAHMA (HelicTBUA WM
6e3[eiiCTBISI) B KaueCTBe OCHOBHOTO KPUTEPHs BOSHMKAET Macca mpobieM. B coorBetcTBiM
¢ 3TuM B YronoBHoM Kofiekce KHP mocTeneHHO 3aKpemnIA0TCA YTOMOBHO-IIPABOBbIE CAHK-
L[, OCHOBaHHbIe Ha KpUTepUAX onacHoro coctoguusA. B 2011 r. «ITompasku k YK KHP Ne 8»
YTBEPAVIN HOBBIN BUJL yTONOBHO-TIpaBoBoro 3anpeTa. B 2014 r. «ITonpasku k YK KHP Ne 9»
Bmounw B Kopekc HOpMY O 3ampeTe 3aHMMATbCA IPOQPECCHOHANBHON [IeATeIbHOCTDIO.
9T [1Be 3aKOHOJATe/IbHbIe HOBE//IbI HAlIpAB/IeHbl HE HA HaKa3aHIe, OHM HOCAT IIPEBEHTHB-
HbI XapakTep. OCHOBHBIMM TeHZIeHIAMYU pedOpMbI YTO/IOBHO-IIPABOBBIX caHKIMi Kuras
CTany M3MeHeHMe TPaJMIIMOHHON MOJENN YrOOBHBIX CaHKINIL, B KOTOPON JOMUHUPYIOT
HaKa3aHIsA, U foOaB/IeHNe K Hell CUCTeMbl Mep 6e30I1acHOCTI.

Kniouesvie cnosa: Yronosusii kogekc KHP, mpecrynnenne, kmaccuyeckas KpyMMHaIbHAsA
HIKOJIA, YTOJIOBHAA OTBETCTBEHHOCTD, HAKa3aHMeE, ONTACHOE COCTOSAHME, ITONIPABKU K YTOIOB-
HOMY KOJI€KCY, YTOJIOBHO-TTPaBOBasl CAaHKIIMA.

1. BBemenue

YronoBHO-IIpaBOBbIE CAHKLIMM — COCTaBHAas 4acThb YrOJIOBHOTrO IpaBa. B coBpe-
MEHHOM MMpe B CBSI3U C Pa3IUYHOIN COLMANBHON 0OCTAHOBKOI U PACXOXIEHUSAMI BO
B3I/IAJJaX OTHOCUTE/IPHO YTOJIOBHO-IIPABOBBIX CAaHKLWII CYILIECTBYIOT PasHble MOJENN

* ViccnenoBaHme IpenCcTaBiAeT co60i IPOMEXYTOYHBIN UTOT PabOTHI 110 TPAHTY /I MOJIOJBIX y4de-
HBIX II0 TyMaHUTapHbIM 1 COLMaIbHBIM HaykaM MuHucTtepcrsa o6pasosanms KHP 2015 r. «JMccnegoBanne
MIPeCTYIUIEHNIT 9KCTPEMUCTCKOTO XapakTepa B Poccun: peneniiys perynmuposanysi» (Ne 15YJC820037).
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ux noctpoenus. Ilo HamemMy MHeHMIO, felicTByomas B Kutae MoHMCTIYeCKas MOJieNb
MIOCTPOEHMS YTOTOBHO-TIPAaBOBBIX CAHKIMI IIOCTEIIEHHO CMEHSAETCHA AYanncTUYecKON
MOJIENBI0 COYeTaHMsI HaKa3aHms u Mep 6esomacHOCTH. Jlanee pacCMOTPUM pasiudHble
B3IVIAABl YYEHBIX ¥ 3aKOHOJaTesNell Ha BOIPOCH CYI[HOCTM YTOJIOBHO-IIPABOBBIX CaHK-
umit B Kurae.

2. OCHOBHOE€ UCCIIETOBaHME

2.1. MoHucmuueckass M00eiv Y20l08HO-NPABOBHIX CAHKUUL, OCHOBAHHAS HA
npecmynHom OesHuu. BcekmrajickuMm cobpaHyeM HapopHbIX mnpexncrasuteneir KHP
OBUI IepecMOTPEH ¥ yCOBEpILIEHCTBOBAH YTONOBHBI Komekc (mamee — YK) 1979
(A NIRIERAE L (1979) ). [lata obpamenus 21 supaps, 2019. http://www.
chinalawedu.com/lvshi/AAA635949214532/5_3957.shtm). M0O>XHO cKa3aTb, 4YTO YTOIOB-
Hblit Kopeke 1997 r. ((FHHE NRILAE L (1997) ). Hara obpamenns 21 suBaps,
2019. http://www.people.com.cn/item/faguiku/xingf/R1010.html) moctpoen na nousTIN
mestuvst (mevictust mnm 6esgerictusi). Cormacto ct. 13 YK KHP 1997 1., «mipectyneHn-
eM sIBJISIeTCsl OOLIeCTBEHHO OMAacCHOe JesiHue, 3ampelieHHoe HacTosuM Kogekcom mox
yrpo3oit HakasaHus». [IpM3HaKaMu IpeCcTyIIeHNs BBICTYIAIOT OOIjeCTBEHHas OIac-
HOCTb, IPOTUBOIIPAaBHOCTb U HaKa3yeMOCTb. [JaHHOe ompefeneHne MpecTyIIeHN: Oc-
HOBAaHO Ha JOKTPMHE K/IACCMYECKON KPVMMHAIBHO IIKOJIBI, CYNTAIOIIEN, YTO TOIBKO
HOBefIeH)e 4YeloBeKa IPelCTaB/sieT co00il 0OBEKT OLeHKM YroJoBHOTrO Ipasa. Hesa-
BUCHMO OT TOTO, SIBJISIIOTCS JIV ICJICTBYS KaKOT0-1MO0 NMLa IpeCcTyIUICHVeM, IIOHATIe
IpecTyN/IeH) JODKHO OCHOBBIBATHCS Ha Y€TKO BbIpa’KeHHDBIX ITOJIOKEHMAX YTOTOBHOTO
npasa. OObEKTOM HaKa3aHMs B YTOJIOBHOM IIpaBe CUMTAETCS TaKOe HOBENeHNe JII0el,
KOTOpO€e HaHOCUT Bpef; 001jeCTBEHHBIM OTHOIIEHMSIM.

OO6beKTOM yronoBHO-IIPABOBOJ OLIEHKY CITY>KUT TOJIBKO JIesIHIE, A He JIULI0, COBEp-
myBlIee 3TO AesAHKe. COITacHO TeOpMUM KIacCHMYeCKOI KOl YTOJIOBHOTO IIPaBa, Yero-
BeK — 9TO aOCTPAKTHBII U 3[paBOMBIC/IAIINI CYObEeKT cO cBOOOAOI Bomyu. PasymHbIi
Je/IOBeK CIIOCOOEH COpa3MepsATh «yOBOIbCTBYE» TPV COBEPIICHNN IMPECTYIHOTO Jies-
HIUA U «CTpaJiaHusA» OT MOC/IeAYIOLero HaKasaHusA. B ciydae ecnmm «ctpagaHue» oT Ha-
Ka3aHUA CUIbHEE, YeM «yHOBONbCTBYE» OT MPECTYIUIEHMS], N0 CO CBOMICTBEHHBIM €My
CTPEMJIEHUIO K O/IarOIPYSTHBIM YCTIOBMSIM PELINT He COBEPIIaTh 001IeCTBEHHO OIIACHOe
IesiHUe BO U30eXaHMe «CTPajaHsI».

CornacHo KOHLeNIMH YTOTIOBHOTO IIPaBa, [/l yTOTOBHO-TIPABOBON OLEHKM IeAHUA
Ba)KHO, CBOOO/IHA /I BOJIS YeTOBeKa P COBEPIIeHN N TaHHOTO fAessHNs. B cooTBeTcTBUM
C 9TUM JIMILY, COBEpIINBIIEMY O0IeCTBEHHO OITACHOE JiesTHME, TPO3UT YIOJIOBHAS OTBET-
CTBEHHOCTb, IPe[yCMOTPEHHAsA YTOIOBHBIM KOJIEKCOM. YTOTIOBHO€E HaKa3aHUe — OCHOB-
Has opMa peaymusanyyl yroJOBHOI OTBETCTBEHHOCTH. JIMIIO ITOMJIEKUT TAaKOM OTBET-
CTBEHHOCTY TOJIBKO B TOM C/Iy4ae, eC/IY OHO COBepIIaeT 0OILIeCTBEHHO ONlaCHOe JIesTHNe,
3aIIpeljeHHOe YrOJIOBHbIM 3aKOHOM. [Toffo6HbIe A JO/DKHBI OBITH CIIOCOOHBI B COOT-
BETCTBUU C 3aKOHOJJaTe/IbCTBOM HECTH YTOJIOBHYIO OTBETCTBEHHOCTb.

YT0om0BHOI OTBETCTBEHHOCTM He MOJJIeXKaT HeBMEHseMble U JINIA, He JOCTUTIINE
BO3pacTa, ¢ KOTOPOro HACTyIaeT yronoBHasa oTBeTcTBeHHOCTD (YK KHP ycTanoswn npa
BO3PACTHBIX IIpefie/ia YTOTIOBHOM OTBETCTBEHHOCTN — 14 1 16 jeT).

0O6a YK KHP (1 1979 1., n 1997 1.) npujiep>KMBAIOTCS KOHLIETILINN IIPECTYIIHOTO Jies-
HYS. 3allpelleHHble YTOJIOBHBIM 3aKOHONATENIbCTBOM OOILIECTBEHHO OIIACHBbIE HesHUS
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KapalTcsl COOTBETCTBYIOIIMM HaKa3aHMeM, IPeflyCMOTPEHbI IIITh OCHOBHBIX U YeThIpe
IOTIONTHUTEIbHBIX BU/a HaKazaHMI. K OCHOBHBIM BufjaM HaKa3aHMA OTHOCATCS oOIe-
CTBEHHBII Ha/I30p, apeCT, CPOYHOE 3aK/II04eHNe, TOKM3HEHHOe 3aK/TI0YeHe 1 CMepTHasd
Ka3Hb; JOIOTHUTENTbHBIMM BUJAMY HaKa3aHUA ABJAIOTCA IITpad, MMIIeHNe MOMUTH-
JeCKMX IpaB, KOHPMCKALMA MMYIIECTBa; K MHOCTPAHHBIM IIPABOHAPYIINTEISAM MOXKET
IPUMEHATHCS BBICBIIKA 13 CTpaHbl. [lepedncieHHble BUbI HAKa3aHMsA — BaKHeNIIas
¢dopMa BbIpaskeHNs yrOJIOBHO-IIPABOBBIX CAHKINIL B feficTByomeM YK Kuras.

2.2. Obuecmeo pucka u KOppeKmuposka y207108HO-npasosvix cankuyuii. C Bo3-
HUKHOBEHVEM OOILIeCcTBa pUCKa KUTAICKOe OOIeCTBO TAKXe CTAJIKMBAETCS C HOBBIMU
yrposamu. brarogaps nomruke pegopm u oTkperrocTyt Kuraii ;o6m1cs 3aMeTHOTO 9KO-
HOMMYECKOTO ¥ COLVIATIbHOTO pasBuTuA. Ho 6ypHOMY 9KOHOMIUYECKOMY POCTY, Hapsgy
C IpoIBeTaHMeM O0IeCcTBa, COMMYTCTBYIOT OecIperiefleHTHbIe YTPO3bl 1 MpobIeMbl. 3a-
flayaMy YTOJIOBHOTO IIpaBa BBICTYIIAIOT 60pbOa C MPECTYIHOCTDIO 1 3AIVTA IIPAB TPaXK-
maH. B crydae BOSHMKHOBEHMS HOBBIX IIPOOIEM B COBPEMEHHOM KUTAlICKOM 00IecTBe
TpebyeTcsi BHECTV HeOOXONMMbIe M3MEHEHNUs B KUTAICKOe YrOJOBHOE 3aKOHOMATeNIb-
ctBo. OfHAKO IIPM MCIIONIb30BAaHNMM YTOIOBHOTO IIpaBa Jyid 60PhOBI C MPECTYITHOCTHIO
U 3alUTHI IIPaB YeloBeKa C JiesIHMeM B KadeCTBe OCHOBHOTO KPUTEpUsA IPeCTYIJIEHNUA
BO3HMKaeT Macca IpoobyeM.

ITpexxpe Bcero mpuMeHeHMe Mep YTOJIOBHOTO HaKa3aHUA HEeJOIYCTUMO B OTHOLIe-
HIY HEeBMEHAEMbIX JIMI] ¥ JINII, He JOCTUTMIMX BO3PacTa, ¢ KOTOPOrO HACTYHAET Yro-
JIOBHasi OTBETCTBEHHOCTb. HO B OTHOIIEHMN TaKMX /UL, HEOOXOAVMO NPUHATH COOT-
BETCTBYIOIIIE Mephl obecriedeHNs obIjecTBeHHOM 6e3omacHocTn. K TomMy >xe mpu co-
BepIIEHUN OT/Ie/IbHBIX NPECTYIUIEHNIT MOXKeT ObITh Ha3HaueHa MCKIIOYMTE/IbHAs Mepa
HaKa3aHMA — CMepPTHas KasHb, KOTOpas He MOXKET JOCTIUYD LIe/IN MCIPABIeHN IIPaBo-
HApYIINTEIS ¥ €0 BO3BpallleH)si K HOPMaJIbHO KU3HM B ob1jecTse. [l obecriedeHns
OesomacHOCTHM 0o6IecTBa TPV Ha3HAYEHNM HaKa3aHMA He0OXOVMMO yINTBIBATD TSKECTh
COBEpLIEHHOTO IpecTyIUleHNs. HekoTopble NpecTYHNHMKM, OTOBIBIINME CPOK 3aKJIIO-
YeHMA, PefICTABIIAIT OOIeCTBEHHYI0 OIACHOCTD, HA OCHOBAHMM 4Yero K HUM CIIefyeT
IPUMEHSATD [IPeBEeHTUBHbIe Mepbl Bo3zericTBus. CylecTByomiye IpobieMsl TOOyAnIn
3aKOHOfaTe/Is BHECTU PAJ M3MEHEHMII B CUICTEMY YTOIOBHO-TIPAaBOBbIX CaHKIMit Knras.

B coorBercTBuy ¢ 9TM B YK KHP nocreneHHo 3aKpenAo0TCs yTOTOBHO-TIPaBOBbIe
CAHKIINI, OCHOBAaHHbIE Ha KPUTEPHSX OIIACHOTO COCTOSHNA.

B yronosnom mpase Kutae yTBep)KHAIOTCS KPUTEPUM Y4eTa OIACHOTO COCTOSHVA
JMYHOCTY TIPYM KOHCTPYMPOBAHMI YIOJIOBHO-IIPABOBBIX CAHKIMIL. 3aKOHOIATENbHBIN
OpraH, IPUHIB BO BHUMaHVe COBPEMEHHYI0 OOCTAHOBKY ¥ IOsIBIEHME IPeCTyIIeHNI
TepPOPUCTIYECKOI HAIPABICHHOCTH, @ TaKXXe OPraHM30BAaHHBIX NPECTYNHBIX TPYIII
(Tao MuHcroanb 2012, 525), pacmmpus npuMeHeHue ClieluanbHoro pequausa. B 2011 .
«[Torrpakamu k YK KHP Ne 8» ({4 N\ RILAEFHTEEIESR (JV) ). Mara obpame-
Hus 10 despans, 2019. http://www.npc.gov.cn/npc/c12488/201102/4d23bb93aae74fe98
028f12e68527899.shtml) npecTymnieHns TeppopuCTUIECKON HAIPABIEHHOCTH, a TAKXe
CBsI3aHHBIE C IeSIT/IBHOCTBIO IIPECTYIHBIX OPTaHU3ALNIT IPeCTyIUIeHNs ObUIN BK/IIOYe-
HBI B CHICTeMY cllenlanbHoro penupysa. B c1. 66 YK KHP ycranosneno: «JIuno, cosep-
IIYBIIee NPECTYIUIEHNe IPOTUB TOCYAAPCTBEHHON 0€30IaCHOCTY, TePPOPUCTUIECKIMIT
aKT, NIPEeCTYIUIeHNe B COCTaBe OPraHM30BAaHHOI I'PYIILI, OTOBIBIIEe HaKa3aHue 160
aMHICTVPOBaHHOE, B C/Iy4ae IIOBTOPHOTO COBEpIIEHNs B /M000e BpeMs HAaHHOTO Ipe-
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CTYIUIEHUA PacCMaTpUBaeTCsA KaK penyuanBucT». OCHOBaHMEM /I CyPOBOTO HaKa3aHMUsA
NMLA BBICTYTIAeT IMEHHO €TO OIIACHOE COCTOSIHME.

B 2011 r. «ITonnpaBku k YK KHP Ne 8» yTBepauin HOBbIN BIJ, yTONTOBHO-IIPaBOBOTO
sampera: «[Ipu Ha3HaYeHNMM HaKa3aHNA B BUJIE HA/I30pa B COOTBETCTBUM C OOCTOATENb-
CTBaMM COBepIIeHNA MPeCcTyIUIeHNs paspelraeTcsl OMHOBPEMEHHBIN 3allpeT OCYXKHAeH-
HBIM 3aHVMMATbCA OINIPeJe/IeHHOM HesATeTbHOCTDIO, IIOCEHATh OIpefeleHHble MECTHOCTH
U pailoHBI, KOHKPETHBIE MeCTa, 00IIAThCS C onpefeneHHbMy muiamm» (4. 2 ¢T. 38 YK).
B mepuop ycnmoBHOTO OCyXX/leH!s IPUTOBOPEHHBIM B 3aBUCUMOCTU OT OOCTOATEIbCTB
IPeCTyIUIeHNsI MOXKeT OBITb 3allpellleHO BeCTU OTHe/IbHbIe BUMBI [eATeTbHOCTH, HOCe-
I[aTh ONpefe/ieHHbIe MeCTa I 30HbI (TePPUTOPNN), @ TAK)Ke BCTYIATh B KOHTAKTBI C OT-
menbHbIMY uiaMu (4. 2 ct. 72 YK). ITono>keHns sTUX AByX HOPM IIPEACTABIAIOT CO60it
HOBYIO CUCTEMY YTOJIOBHO-TIPAaBOBbIX 3ampeToB B Kurae. B 2014 r. «Ilonmpasku k Yro-
nosromy kozekcy KHP Ne 9» ({14 N LN E FVEZIES (JU) ). lara o6pamenus
12 despans, 2019. http://www.npc.gov.cn/npc/c12488/201508/9bded7f9cb6449c5a84e41
Oec6da0d5a.shtml) Bxmounn B Kogieke HOpMy 0 3aripere 3aHUMAThCs IPOdeCcCHOHab-
HOII fiesITeNbHOCTDIO: «OCyKIeHHOMY 3a IIPeCTYIUIeHNUE C MCTIONb30BaHMEM JO/DKHOCT-
HOTO IIOJIO>KEHNs WIN B HapylleHe Cllelifa/IbHbIX TpeOOoBaHmII 110 IpodeccuoHaTbHON
0053aHHOCTY HapPOIHBIN CYH, YYUTBIBasA OOCTOATENbCTBA COBEPUICHNS IPeCTYIUIEHN
U IOTPeOHOCTY IPeAYIPeKAeHNs IIPECTYITHOCTY, MOXKET 3allpeTUTh 3aHIMATbCS COOT-
BeTCTBYIOIIeN Mpodeccueil B TedeHNe TPeX-IIATH JIeT CO IHA OTOBITUA HaKa3aHUA MIN
YCTIOBHO-JOCPOYHOr0 0cBOOOXAeHMs» (cT. 37-1 YK KHP).

I[Tonmo>xeHNs yroloBHO-IIPaBOBOTO 3aIIpeTa I 3alIpeTa 3aHMMAaTbCs IIPOdeCcCrOoHab-
HOIJI 1eAATeTIbHOCTBIO ONOMHAIOT IlepBOHAYa/IbHbIE YTOTIOBHO-TIpaBOBble caHKLMM B Ku-
Tae. Bkmoyenne stux sanperos B YK KHP BrI3Bano MHOTO CIIOpoB, 1 B KUTalICKOIi TIpa-
BOBOIT HayKe CpOPMUPOBAINCH TPY OCHOBHBIE TOUKM 3peHus. IlepBast U3 HUX COCTOUT
B TOM, 4YTO JiB€ BBIIIEYIIOMAHYTbIE CUCTEMBI IIPEICTABIAIOT COOO0T CHCTeMbl HaKa3aHUIA,
OHM TAKOKe YBEMYMBAIOT OpeMsi OTBETCTBEHHOCTH JIMIA, COBEPIINBILIETO O0IeCTBEHHO
OIIacHOe JiesHMe, U HMKAK He MEeHAIOT CyTb HaKa3aHNA. Bropoe MHeHMe 3aKII0YaeTCsA
B TOM, YTO /IBe HOBbIe CUCTEMBI BLICTYTIAIOT He CCTeMaM HaKa3aHMUIt, a yCIOBUAMU MC-
MOJTHeHMA HakaszaHmil, u ux BkaodeHue B YK KHP — nuinb nHHOBaums B peanusannun
IpeXXHero HakasaHus. TpeTbs TOUYKA 3peHMs1 OTHOCUT UX K MepaM OesonacHocTn (JIyH
Yanxait 2015).

Kuratickoe mpaBUTe/NIbCTBO MOIAraeT, YTO yTOIOBHO-IIPaBOBOIL 3aIIpeT 1 3allpeT 3a-
HMMATbCA PO eCcCUOHAbHON JIeATeTbHOCTDIO HeIb3s1 CYNTATh MepaMu 6€30I1acHOCTH,
OHVI TOJIBKO Pa3/IM4aloTCs CiocobaMu MpuMeHeHMs CyliecTBylollero Hakasanus (Croit
Vusan 2011). ITo HalleMy MHEHUIO, STH /IBe CUCTeMbl HAaIIpaB/IeHbl He Ha HaKa3aHle, OHI
HOCAT INPeBeHTMBHBIN XapakTep. KpuTepun mpuMeHeHUsA OBYX yKa3aHHBIX CHUCTEM —
He JIe/iCTBY MIPECTYIIHNKA, a €T0 OIIACHOE COCTOsHNE. BBefeHNe KpuTepleB OIacHOTO
COCTOSIHUS JOKA3bIBaeT, YTO pacCMaTpuBaeMble CHCTEMbI OTHOCATCA K MepaM Oe3omac-
HocTu. Hamrume momoxxeHuit 06 yroloBHO-IIPaBOBOM 3aIpeTe M 3alpeTe 3aHMMATbCS
npo(eCcCHOHANIbHON IeATebHOCTBIO CBUJIETE/IbCTBYET, YTO MOHMCTIYECKAs MOJEIb,
IpU3HAIOLIAA MMIIb HaKa3aHle, IOCTEIIeHHO CMEHAETCA BYaaMCTIYeCKON MOMIEIbIO, CO-
JeTalollell Haka3aHue 1 Mepbl 6€30IIaCHOCTIL.
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3. BeiBoppl

O603HauNM OCHOBHbIE IEPCIEKTVBBI PasBUTUA KUTAVICKON CUCTEMBI YTONIOBHO-
IIPAaBOBBIX CAHKIMIL. B HOBBIX COIMA/IBbHBIX YC/IOBUSAX /IS 3ALLMTHI IIPAB Ye/IoBekKa, bonee
a¢ddexTHBHOI 6OPBHOBI C MPECTYMHOCTDIO U MOATEPXKAHNSI COLMAIbHON 6€e30IacHOCTI
HeobxoauMa pepopMa yKa3aHHON CUCTEMBIL.

Bo-nepBbIX, fyanucTuyeckas CUCTeMa IIpUMeHeHNs HaKa3aHus mwim Mep Gesomnac-
HOCTH 3aHMMAaeT TOCIIOfCTBYIOlIee MOJIOKEeHMe B Hay4HBIX KPYyrax yro/lIoBHOTO IIpaBa
Kuras. HanpasnenHsle B 6ynyliiee Mepbl 6€3011aCHOCTY CBA3aHbI CO CTEIIEHbIO ITOTEHIIN-
QJIBHOJT OIIACHOCTY IPeCTYIIHMUKA /I 00IecTBa, U MOITOMY Aya/lTUCTUYECKYI0 MOJe/b
CefyeT MpU3HATh 6oJIee PalVIOHANTbHOI. B cBA3M ¢ 9TMM GOIBIIMHCTBO KUTAVICKNX CIIe-
I[Ma/IMICTOB YTOJIOBHOTO IIPaBa — CTOPOHHMKM AYalMCTUYECKON CUCTEMBI peann3auym
YTOZIOBHOJI OTBETCTBEHHOCTH, T.€. IPYMEHeH)s HaKa3aHUA 1 Mep 6e30ImacHOCTH. DTO
HOATBEPIXK/jaeT PA3HUILY MEXy HaKasaHMeM U MepaMy 0e30I1aCHOCTH, a TAK)Ke BO3MOXK-
HOCTD BKJIIOYEHM Mep 6€30I1aCHOCTH B YTOJIOBHBIN 3aKOH.

Bo-BTOPBIX, MCXO/A 13 MEXIYHAPOFHOTO OIIBITA, MHOTHE CTPaHbl MUpPa BBE/IN IBOJ-
HYIO CHCTEeMY yrOJIOBHO-IIPABOBBIX CAaHKINIL, I7je HApsy C HaKa3aHMeM IPUMEHAITCA
Mepbl 6e3omacHocTy. CucTeMa 6e30IacHOCTM MOSABUIACh KaK pe3ylIbTaT 060061eHns:A
omnbITa 6OPBOBI C MPECTYNHOCTbIO. BO3HUKHOBEHMEe HOBOII TEOPMM YTOMOBHOTO IIpaBa
CBA3aHO C PACXOXKIEHMEM MeXJIY Teopueil KIacCIYecKoil IIKObl YTOJIOBHOTO IIpaBa
U peasibHOM CTATUCTUKOI IPECTYIITIEHNIA.

HecMoTpst Ha TO 4TO cucTeMa Mep 6€30IIaCHOCTM BCTPETM/IA HEKOTOPbIe IIPerisT-
CTBUSA, €€ OCHOBHBIE MJEV IOCTEIIeHHO IMPUHMMAKIOTCA BCe OOJBIINM YICIOM CTPaH.
YcnemHpli ONbIT MCIOAb30BAHMA JIBOMHONM CHUCTEMBI YIOJOBHO-IIPABOBBIX CaHKIIMI
B MEX/[yHapOTHOM COO0IIleCTBe, HECOMHEHHO, CTAHeT OPUEHTUPOM I/ peOpMbI CU-
CTeMBI YTOJIOBHO-TIPAaBOBBIX CaHKINI Knras.

B KOHEYHOM cyeTe OCHOBHasA TeHZIEHLNA pedOpMBbI YTOTOBHO-IIPABOBBIX CAaHKIINI
Kuras cocTonT B M3MEHEHUN TPafMIIMIOHHON MOJIENN YTOMTOBHBIX CAHKLIMIL, B KOTOPOII
IOMUHMPYIOT HaKa3aHusA, U B TOOAB/IEHNN K Hell CHCTeMbI Mep 6€30I1acCHOCTI. DTO CTa-
HeT OCHOBHOII MOJIe/IbI0 pe(hOpMBI YTOJIOBHO-IIPaBOBBIX caHKIMiT Knras. VccnenoBanus
KUTAICKMX CIEVAINCTOB II0 YTOJIOBHOMY IIPaBY, HOCBSAIEHHbIe BKIIOYEHMIO Mep 6e30-
nacHocTy B YK KHP, ocymecTBA0TCA y>ke MHOTO JIeT U IIPUBeIN K 3HAYMMBIM Pe3yiib-
TaTaM. VIToru TeopeTndecKmx ncciefoBaHNii HECOMHEHHO IIOB/IMUAIOT Ha 3aKOHO/ATe/Ib-
CTBO 1 cyge6HyIo npakTuky Kuras. B Hactosiee Bpems ycranosnenne 8 YK KHP yro-
JIOBHO-IIPABOBOTO 3aIIpeTa (HalpuMep, 3alipeTa BCTPEYaThCs ¢ KeM-/In00 MM oCemaTh
OIIpefie/IeHHbIe MEeCTa), 3aIlpeTa 3aHUMAThCsl IPOQECCHOHANTBHOI IeSITeIbHOCTDIO, IIPH-
HYJWUTETbHOTO JIEYEHN OCYILIEeCTBIACTCA IOf, IeBU30M «0e3 yIopsAmoYeHN s Ha3BaHMI
HeT CUCTeMaTN4IeCKOT0 3aKpellIeHnsI». B fajpHerieM He06X0AMMO IPOU3BECTI TOYHOE
pasfeneHne HaKa3aHMA ¥ Mep 6e30I1aCHOCTY U BKJIIOYMUTD MepPbl 6€30IaCHOCTH B CIIEIN-
anmpHylo rMaBy YK HapaBHe ¢ HakasaHueM (/Iro JKensan 2019).

Pedopma Mopenn yronoBHO-IpaBoOBbIX caHKumil Kutas — HeobXommMoe ycimoBre
rapaHTUy COLMAIbHOI 6€30IacHOCTI. B TO >ke BpeMsl MCIIONb30BaHMe CYIIeCTBYIOMMX
Mep 6e30IacHOCTY (YrOTOBHO-IIPABOBOII 3aIIpeT, 3aIpeT 3aHNMATbCA MPOQeCcCUOHATb-
HOJI IeSITe/IbHOCTBIO 1 T.[.) 00eCIeYnT OXpaHy IpaB IPeCTYNHUKOB, BOCCTAaHOBJICHNE
CIIpaBe[/IMBOCTY 1 PaBEHCTBA B 00LIeCTBe.
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China’s penal code of 1997 is based on behavioral criminal law. The definition of crime is
grounded in the theory of the classical schools of criminal law which believed that only the
outside behavior of people should be subject to criminal law evaluation. The object of punish-
ment in criminal law is precisely the behavior that endangers the society. Correspondingly,
when the actor carries out behaviors that endanger society, they should bear criminal respon-
sibility according to the provisions of the criminal code. Punishment is the main form of crim-
inal responsibility in China. China’s social prosperity and unprecedented risks and challenges
precede the country’s rapid economic growth and China’s criminal law must be changed ac-
cordingly. The criminal law concepts of classical schools, based on “behavior,” are facing a
series of dilemmas in using criminal law to fight crime and protect human rights. In light of
this, the criminal sanctions by the standards of Personal Dangerousness have been gradually
strengthened in the Chinese criminal code. The Criminal Law Amendment (8) added the regu-
lation on provisions of Criminal Restraining order in 2011. The Criminal Law Amendment (9)
added the occupational prohibition system in 2014. Both systems are not aimed at punishing
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committed crimes, but at the prevention of unexpected crimes. The basic trend of China’s
criminal sanction reform is to change the traditional criminal sanction function, which main-
ly focuses on punishment, and to increase the security sanction system accordingly.
Keywords: Criminal Law of China, Criminal Concept, Classical Schools of Criminal Law,
Criminal Responsibility, Penalty, Personal Dangerousness, Amendment to Criminal Law,
Criminal Sanctions.
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