VIK 343.139 Bectuuk CII6I'Y. IIpaso. 2020. T. 11. Boim. 3

K Bompocy o mocnecTBuAX HEYIIIAThI cyge6Horo mrpada

H. I0. Ckpunuenko

CesepHblit (ApkTuyeckuit) denepanbHblil yHuBepcuter uM. M. B. JlomoHocoBa,
Poccmitckas Qenepanns, 163002, Apxanrenbck, Hab. CeBepHoit [IBuHbI, 17

Jna nuruposannusa: Ckpumdenko, Huna 10. 2020. «K Bommpocy o moc/ecTBuAX HeyIIaThl Cyfe6Ho-

ro mrpadar. Becmuuk Canxm-Ilemepbypeckozo ynusepcumema. IIpaso 3: 639-650.
https://doi.org/10.21638/spbul4.2020.307

B cTaTbe aHaNMM3MPYIOTCA BONPOCHI, BOSHUKIINE TP peanu3aluyl HOBOrO OCHOBAHNA OCBO-
6OX/IeHNSI OT YTOTIOBHOI OTBETCTBEHHOCTM — B CBA3U C Ha3Ha4eHUeM Cyfe6HOro mrpada
(3axpemieHo B 2016 . B cT. 762 YronoBHoro kogekca P®). HecMoTpst Ha KpuTndeckue 3ame-
JaHI B 9aCTH €T0 3aKOHOJATENbHOTO PEryIMPOBaHy, HOBBIN BUJ IPEKPAIeHNs YTOTOBHO-
TO ITpec/IeOBaHNA 0Ka3aICs BOCTpeOOBAHHBIM Ha IIPAKTHUKE, aKTYaIU3UPY BOIIPOCHL, KOTO-
pble CTay BOSHUKATH B CBA3K HEYIUIATOM cyfebHoro mrpacda. IIpaBoBoil aHamns mokasar,
4TO, 3aKpeIVB JO0OPOBOIbHOE MCIIONHEH e CyfeOHOrOo WTpada, 3aKOHORATENDb He OIpeRe/I
[a/ibHelillee UCIIONHEHNe CyfebHOro mTpada B CIydasx, eciu ero HeyIylaTa o0yc/IOB/IeHa
YBaXUTEbHBIMU HpPUYMHAMU. 3aKOHOJATENTbHOE BO3JIOKEHME Ha IPUCTABA-VICIIOTHNUTEA
00513aHHOCTH YCTaHABIMBATh OOCTOSTENBCTBA, B CUIY KOTOPBIX CyZeOHbIN mTpad He BbI-
I/IAYMBAETCs, 1 JOTIONTHEHMe IIepedHs pelleH N, IPMHUMAEMbIX IIPYCTaBOM-UCIIONMHUTEIIEM,
IIOCTAHOBJIEHMEM O IPMOCTAHOB/IEHMN VICIIOMTHUTEIbHOTO IPOMU3BOJCTBA YCTPAHAT BbIAB-
JIEHHBIIT Tpo6er. AHaMM3 Cye6HON IPAKTUKM ToKasan, 9to cT. 762 YK PO npumensercs n
B TeX CJIy4asx, KOIfa y CyAa eCTb OCHOBaHMUA I/ pealn3alyy MeHee 00peMeHUTe/IbHBIX /1A
HOJICYAVIMOTO BUJIOB OCBOOOXKIEHNUA OT YTOJMIOBHOJ OTBETCTBEHHOCTH, IIPU 9TOM TsDKEJIOe
MarepuanabHOE [OTOXKeHVe 0OBIHIEMOro He [03BOJIseT YIUIATUTD Cy/eOHbIIT IITpad B CPOK.
3akoHOpATeIbHOE y6IMMpOBaHIe YCIOBYIA, TPV KOTOPBIX YTOTIOBHOE IIPeC/IefjOBaHMe MOXKET
6BITH IIpeKpallleHO IO PAa3HBIM OCHOBAHMAM, CTABUT IIOf COMHEHME He TONbKO LIMPOKYIO
a7IbTEPHATUBY MOCTIEIHUX, HO ¥ pealn3aluio Ujey [yMaHU3al[y YTOJTOBHOTO 3aKOHO/aTe b~
CTBa, IIOJIO>KEHHOI! B OCHOBY 3aKpEIUICHVSI HOBOT'O BUJa OCBOOOX/IEHV OT YTOJIOBHOI OT-
BETCTBEHHOCTN. B crarbe mpeparaercs gonomants Iloctanosnenne ITnenyma BepxosHoro
cyna P® ot 27.06.2013 nono>keHneM, ZOIMyCcKaoIM IpuMeHenue ct. 76> YK PO B cryyasx,
KOIZIa y Cyla OTCYTCTBYIOT OCHOBAHUA [/Isl IIPEKpallleHNs YTOIOBHOTO Ipec/IefloBaHmsA II0
VIHBIM (6e3yCHOBHbIM) BUJIaM OCBOOOXKIEHMS OT YrOJIOBHON OTBETCTBEHHOCTI. ABTOpP 00-
palaeT BHMMaHNe Ha 3aKOHOJaTeNbHbI pobern (4. 3 ct. 78 YK P®), cBs3aHHbI ¢ BO306-
HOBJIEHMEM CPOKa JJABHOCTM ITPUBJIEYEHMA K YTONOBHONM OTBETCTBEHHOCTH NPY YKIOHEHUN
JMIa OT yIUIATHI CyAeOHOoro mrpada.

Kniouesvle cnosa: ocBoOOX/eHMEe OT YrOMOBHOM OTBETCTBEHHOCTM, MHAA Mepa YTOJIOBHO-
[PaBOBOrO XapakTepa, CyfeOHbIT mTpad, Heymmara cyge6Horo wmrpada, yBaKUTeNbHbIE
IIPUYMHBL, CPOKM FABHOCTM, OCHOBAHNUA OCBOOOX/EHII OT OTBETCTBEHHOCTH, YC/IOBIS OC-
BOOOXKIEHNA OT OTBETCTBEHHOCTI.

1. BBegenue

3aKOHOJIaTeTIbH06 3aKpeIlyIeHe HOBOIrO OCHOBaHUA OCBO60)K,H€HI/IH oT erHOBHOI?I

OTBETCTBEHHOCTI B CBA3Y C HasHadeHueM cype6Horo mrpada (ct. 76> YK PD; Dene-
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panpHbI 3aK0H OT 03.07.2016 Ne 323-D3 «O BHeceHMM M3MEHEHMI B YTOTIOBHBIN KO-
mexc PO u YromoBHO-IponjeccyanbHblii Kofiekc P@ 1o BonmpocaM COBepIIEHCTBOBAHNA
OCHOBAHUII U TIOPSIIKAa OCBOOOXK/IEHNS OT YTOTIOBHOI OTBETCTBEHHOCTN»; 37€Ch U flafiee
BCe CCBUIKM Ha HOPMATMBHO-IIPABOBBIE aKTbl U CYAeOHYIO NMPAKTUKY IIPUBOJATCS IO
CIIC «KoncynpsrantlIlmoc». [lata o6patuenns 22 ¢espans, 2019. http://www.consultant.
ru), OTHECEHHOTO K MHBIM MepaM YTOJIOBHO-IIPABOBOTrO XapakTepa (. 15% YronosHo-
ro kogekca PO or 13.06.1996 Ne 63-03; nanee — YK P®D), BbI3Basmo 0coObIil MHTEpEC
B JOKTPMHE YTOJIOBHOTO IIpaBa. B 11e10M paspenssa cTpeM/IeHre 3aKOHO/IaTe sl COKPaTUTD
penpeccuBHOCTD YTONMOBHOTO 3aKOHA, IIEPEHeCTY aKIIeHThl B IpeyIpeXXIeHIN TIPecTy-
IJIEHNI Ha MHbIE MePbl YTOTOBHO-IIPAaBOBOTO XapaKTepa, 3a/I0KUTb IPEeIIOChUIKY IJIA
HOJIOKMTETbHBIX VI3MEHEHMII «B COL[MA/IbHOI CTPYKTYpe O0ILecTBa 3a CYeT 3HAYNUTEb-
HOTO COKpallleHNs JIML, UMEIUX cyguMocTb» (IlosicHuTenbHas 3ammucKa K MPOEKTy
denepanpHOro 3akoHa «O BHeCeHUN M3MEHEHNUIT B YTOMOBHBI Komeke Poccuiickoit De-
Iepanuy U YToloBHO-IIpollecCcyanbHbIl Kofekc Poccuiickoit depepanuy no Bonpocam
COBEpLICHCTBOBAHMSI OCHOBAHUII ¥ OPSKAa OCBOOOXKIEHMS OT YTOTIOBHOI OTBETCTBEH-
HOCTW»), y4eHble BBICKA3ay KPUTHYECKME 3aMedaHMsi OTHOCUTETIBHO TEXHMKO-IOPU-
IOVYeCKOTO cofiep>kaHusA HOBBIX HOpM. COMHeHNe BbI3BaJIO He TOJIbKO Ha3BaHME HOBOI
«VHOJI Mepbl», CTaBsllee BOIPOC O «HeCyHeOHOM» XapakTepe HTpada, BBICTYIIAIOIIEr0
BIJIOM YTOIOBHOT'O HaKa3aHNA, HO U 3aKOHOJJaTe/IbHOe Pa3MbIBaHMe UHCTUTYTA yTONOB-
HOTO HaKa3aHWUs BOOOIe I TAKOTO ero BUJA, KaK WTpad, B YaCTHOCTH, YTO Ha MPAKTH-
Ke He IPMBOAUT K YIOPSJOYEHNIO CUCTEMbI YTOTOBHOTO 3aKOHA, @ BHOCUT ITyTaHMILY,
BBI3BAHHYIO CMEILIEHVEM U ITOIMEHON ITOHATNI (3B6‘i21p0BCKI/[I7[ 2016; Jlonmamenxko 2017;
Kocrposa 2018; Abaumina, Munakos 2018).

2. OCHOBHOE€ MCCIeTOBaHNE

2.1. Hosvte 6onpocwl, 603HUKAIOUUE 6 CBA3U C HEYNIAMOTL Cy0e6H020
wmpaga 6 cpox, ycmanoeneHHbLll Cy0om

I[Ipaktudeckas peammsanus ct. 76 YK PO Bbi3biBana HeMajio BOIIPOCOB: 06 OCHOBA-
HUM ee IIPYIMEHEHNs; KOHKYPEeHIVM C JPYTYMI BUJaMI IIPEKpalleHNs YTOIOBHOTO IIpe-
CTIelOBaHMA; BOSMOYKHOCTY €€ pealu3alyi 10 Je/laM O IPecTyIUIeHUAX, OO beKTUBHO
He BJIEKYIIMX HACTYIUIEHNUs OOIIeCTBEHHO OIACHBIX ITOC/IeACTBUI B BUfie yiepba mim
Bpefia, IPUYMHAOIIVX Bpell IyOIYHbIM NHTepecaM; IIPOOeTbHOCTI YTOTIOBHOTO 3aKO-
Ha B 4acCTV OIpefie/ieHNsl MIHUMA/IbHOTO pasMepa cyfeOHoro mrpada, IpaBul ero Ha-
3HaYeHMsI PV COBOKYIHOCTY HpecTyIuiennit (3sedapoBckuit 2016; Ckpundyenko 2017;
Anomenkosa 2017; Kamapruun 2018; 3sonoB 2018; Avdeev, Avdeeva 2015; Inogamova-
Khegai 2015).

O603HayeHHbIe IPO6/IEMBI He CKa3a/NCh Ha BOCTPeOOBaHHOCTH PacCMaTPUBAEeMOTO
BIJ]a OCBOOOX/IEHNA OT YTOTIOBHOI OTBETCTBEHHOCTH, V1 OH IOTY4VJI IIMPOKYIO IIPAKTHU-
YECKYIO pean3aiio’, akTyanusupys HoBble BOIIPOCHI, KOTOPbIE CTa/IU BO3HUKATD B CBS-

! Takoii BbIBOX HOATBepXKaaeT cratuctuka 3a 2017 1., npuBeseHHas CypeGHBIM fenapTaMeHTOM
npu Bepxosaom cyge PO. Tak, ¢ HasHadeHueM cyfeOHoro mrpada (cr. 25! YromoBHO-IpoLeccyanbHO-
ro kopiekca PO ot 18.12.2001 Ne 174-03 (ganee — YIIK P®), ct. 76 YK P®) cyzpl BbiHECHN pelueHe
0 IIpeKpalleHN YTOTIOBHOTO fiefia B oTHOIIeHUY 20 692 00BMHAEMBIX, 4TO B 001IIell CTPYKTYpPe OCHOBAHMIT
0CBOOOXIEHNA OT YTOTIOBHOM OTBETCTBEHHOCTH cocTaBsAeT 11 %. Ob1as cyMMa B3bICKAaHHOTO Cyie6HO-
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311 C TeM, YTO OOBMHsEMBbIe He YIUIAYMBAIOT CyeOHbIN mTpad B YCTAHOB/IEHHBIII CYIOM
CPOK.

HecMoTpst Ha CXOXKeCTb HMpPOLEAYp UCHOMHEeHNs mTpada-HaKasaHNs U CyfeOHOro
mTpada, HOPATOK VICIOMTHEHN IIOCTIeHETO BbIBefieH U3 Chepbl PeryIMpOBaHNs YTONIOB-
HO-JICIIOJIHUTE/IPHOTO 3aKOHOZATE/IbCTBA M OTHECEH K VICTIONTHUTENbHOMY ITPOU3BOJICTBY
(Depepanbhprit 3akoH ot 02.10.2007 Ne 229-D3 «O6 MCHOMHUTENTBHOM IIPOU3BOJCTBE;
fanee — 3aKOH 00 MCIIONHUTEIBHOM IIPOM3BOAICTBE), YTO, 10 HAIlleMy MHEHMWIO, ITOJYep-
KIBaeT CTpeM/IeHNe 3aKoHoaaTens anddepeHnnpoBaTh IpaBOBYIO IPUPORY YKa3aHHBIX
Mep yroJ0BHO-IIPaBOBOIO XapaKTepa.

AHamus cype6HOI NPAaKTUKM CBUJIETENbCTBYET, YTO CYAbI He BCEI[a yYMTBIBAIOT
pasHULy B IIPAaBOBOM PETYIMPOBAHMM VICIOHEHUA paccMaTpUBAEMbIX Mep TocCypap-
CTBEHHOTO NpUHYXJeHNA. Tak, B 00001eHNAX CyeOHOM MPAaKTUKY IIPUMEHEHN Cy-
[aMM 3aKOHOJATENbCTBA 00 OCBOOOXKIEHNN OT YTOJIOBHON OTBETCTBEHHOCTH C Ha3Haye-
HueM cynebHoro mrpada, IpOBeeHHbIX Ha YpoBHe CyObekToB PO, oTMeyaercs, 4To
B MaTepyaax OTHEIbHBIX JIeN, IPOMU3BOJICTBO 110 KOTOPBIM IIPEKPAIIEHO C Ha3HAYEHMEM
cyne6Horo mTpada, MMEITCA MOANCKH, TTIOTy4YeHHble ¢ OOBIHAEMBIX, I7ie TOCTeTHIM
PasbsCHAETCS TOPSIOK MCIIONHEHUs HakazaHus B Bupe mrpada (ct. 31 YromoBHO-
VCIIOTHUTENBHOTO Komekca P® o1 08.01.1997 Ne 1-®3; nanee — YUK P®) u mocnencreus
37I0CTHOTO YKJIOHeHMsI OT yIvIaTsl mrpada (ct. 32 YUK P®) BnoTs 1o MMieHNs CBO-
6onbl. Paj cynoB ykaspiBaeT Ha CPOKM IOTAIIEHNS CYAMMOCTM, YCTaHOBIEHHbIE CT. 86,
95 YK PO, naeT nofcyAuMbIM pa3bsCHEHNs O BO3MOXXHOCTY PACCPOUKM YIUIAThI Cye0-
HOTO mTpada Ha CPOK IO IATH JIET, IPUMEH:AA K CyfileOHOMY IITpady ITOT0KeHNA 3aKOHA.

Hanpumep, mpyu HalipaB/IeHNY VCIIOJTHUTEIbHBIX JINCTOB B OT/IENT CITY)KOBI CyIeOHBIX
IPMCTAaBOB MMPOBBIM CY/bell II0 YyTONOBHOMY fieny B oTHomeHuu K. u B oTHomeHun M.
YKa3aHO O BO3MOYKHOCTH OTCPOYKM MJIM paccpouKky B mopspke cT. 398 YIIK P®, a Taxxe
0 3aMeHe mTpada APyruM BUIOM HaKa3aHMA B COOTBETCTBUU C 4. 5 cT. 46 YK P® (Yro-
nosHoe feno Ne 1-53/2017 B orHomenun KoHI0X0Ba; yroymosHoe jieno 1-76/2017 B or-
HomeHny ManbiieBoit. 2017. Tekywjuil apxus muposozo cyovu cydebHOz0 yuacmka

ro mrpada 3a yKasaHHBII mepuop — 166 586 439 py6. (CBOZHBIL OTUET CTATUCTUIECKUX JAHHBIX O CO-
cTostHMY cypuMocTy 3a 2017 1. @opma Ne 10.2 «OryeT 06 0CO6EHHOCTAX PACCMOTPEHMs YTOTIOBHbIX JieTl,
IIpYIMeHEHNS PeaIbHbIX BIOB HAKa3aHYIs VI OCHOBAHNIT IPeKPaleHyisl YTOIOBHBIX fef». Catim Cyde6Hozo
denapmamerma npu Bepxosrom cyde P®. Jlata obpamenns 8 dbespais, 2019. http://www.cdep.ru/index.
php?id=79). B 2018 . cyneOHbIit Tpad 61 Ha3HaueH 33 329 mopcynuMeim, a B 2019 . — 52 460 (CBop-
HBIl OTYeT CTATUCTUIECKNX JAHHBIX O COCTOSHMM CyauMocTy 3a 2018 u 2019 rr. dopma Ne 10.2 «OTuer
06 0COO6EHHOCTSX PACCMOTPEHIIS YTOIOBHBIX A€, IPUMEHEHIsI pea/IbHbIX BIOB HAKA3aHNU 11 OCHOBaHUIT
HpeKpallleHs yrolnoBHbIX fien». Caiim Cyde6Hozo denapmamenma npu Bepxosrom cyoe PP. Jara obpaiie-
HuA 24 aBrycTa, 2020. http://www.cdep.ru/index.php?id=79&item=>5259).

2 Cwm., Hanp.: O6061eHNe IPaKTUKY Ha3HAIEHNS PAlOHHBIMY (TOPOACKUMM) CYAaMM MEPBI yro-
JIOBHO-IIPAaBOBOTO XapaKTepa B BUJie CyAeOHOro mTpada Ipu 0CBOOOXKIEHUN OT YTOIOBHO OTBETCTBEH-
HocTu 3a 2017 T, yrB. IlocTaHOBNIEHMEM TIpe3uanyMa Bosrorpajckoro obmactHoro cyga ot 21.03.2018.
Catim Boneozpadckozo obnacmioeo cyoa. [lata obpawenns 22 despans, 2019. http://oblsud.vol.sudrf.ru/
modules.php?name=docum_sud&id=933; O6061jeHre AMypcKOro 06/1acTHOro Cyfa Cyfe6HOI IpaKTy-
KU TIPYMeHeHMA CyAaMy 00/1acTy 3aKOHOJATeIbCTBA 00 OCBOOOKIEHNY OT YTOMOBHOJ OTBETCTBEHHOCTH
¢ HasHaueHVeM cyzie6Horo mrpada (ct. 76 YK P®). Caiim Amypcrozo obrnacmozo cyda. [lata obpaienus
22 ¢espans, 2019. http://oblsud.amr.sudrf.ru/modules.php?name=press_dep&op=1&did=100; Crpaska
ApxXaHrenbcKoro 06/IaCTHOTO Cyfia O pe3y/IbTaTaM 00001eHns cyfe6HoI MpakTiKy 1o TeMe «O cobmo-
IeHN paloHHbIMM (TOPOLCKIMI) CYAaMI M MUPOBBIMI CYAbSIMI 3aKOHOAATENbCTBA, Per/IAMEeHTHPYIOLLe-
r0 0CBOOOXK/IeHNe OT YTOJIOBHOI OTBETCTBEHHOCTH C HasHadeHMeM cyfe6Horo mrpadar. 2018. Catim Ap-
XaHeenvcko2o obnacmuoeo cyoa. Jlara obpamenns 22 despas, 2019. http://oblsud.arh.sudrf.ru/modules.
php?name=docum_sud&rid=5.
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Ne 1 Hcaxoeopckozo cydebHozo paiiona e. Apxaneenvcka. Jlata obpaienns 25 gpeBpais,
2019. http://1ic.arh.msudrf.ru/modules.php?name=sud_delo&op=rd).

B orimume OT IPUHYAUTEIBHOrO IOPS/iKA MUCIONHEHMs IITpada-HaKa3aHUsI
(rn. 5 YUK P®), ucnonnenne cyge6Horo mrpada HOCUT UCKIIOYNUTENIBHO TOOPOBOIIb-
Hblit xapakTep. CormacHo ct. 103! 3akoHa 06 UCIIONHUTENBHOM IIPOU3BOJCTBE Cy/eOHbII
mTpad UCTIONHACTCSA TNIIOM, KOTOPOMY 3Ta Mepa Ha3Ha4deHa, B CPOK, YKa3aHHBII CyIOM
B [IOCTAQHOBJ/ICHNH (OIIpefie/ieHNN) O Ha3HAYeHU N Mephl YTOJIOBHO-IIPAaBOBOTO XapaKTepa,
IIPY 3TOM CPOK /I ZOOPOBOIBHOTO VICHONMHEHN cyfebHoro mrpacda cygeOHbIM mpu-
CTaBOM-UCIIO/IHUTE/IEM He YCTaHaB/IMBAETCA.

ITo muennto O. B. BopncoBoii, mpefycMOTpeHHas 3aKOHOZIATe/IEM «TOOPOBOIBHOCTD»
VICIIOJTHEHM S PacCMaTPUBaeMOIl Mepbl OTpakaeT ee CBoeoOpasie, HO BPsif| /I 000CHOBAH-
Ha. JIcrionHeHne KaKux-mbo Mep roCcyfapCTBEHHOTO, B TOM YIC/Ie YTOTOBHO-IIPaBOBO-
ro, IpUHYXeHuss — QyHKuuA rocygapcrsa. Camo JMI0, YTOMIOBHAS OTBETCTBEHHOCTD
KOTOPOTO peanusyeTcs XoTs 6bI 1 B (hOpMe YCITOBHOTO OCBOOOXK/IEHNUS OT Hee, He MOXKeT
VICTIOTHUTD MepY, Ha3Ha4eHHYI0 CyfioM B ero oTHommennu (bopucosa 2017, 88).

Ha Ham B3I/, MMEHHO TOOPOBOIBHBIN XapaKTep UCIIONTHEHNs BUHOBHBIM Cyfie0-
Horo 1mTpada, KaK OT/INYNTeIbHAs 0COOEHHOCTDb peann3alyy yKazaHHOI Mepbl, obecre-
4yBaeT BOIUIONeHNe 6a30BOI Ujien, 3a/I0)KEHHOI B OCHOBY IIPEKpalleHNs YTOIOBHOTO
Ipec/efloBaHNMs ¢ Ha3HauYeHUeM Cyfie6Horo mrpaga, — COIManbHOro Kommnpomucca. fo-
CY[apCTBO He JaeT NIy, HAPYIIMBILEMY yTO/IOBHO-IIPABOBOI 3aIIpeT, IIONACTb B «IOP-
HIJIO YTOJIOBHOI OTBETCTBEHHOCTHU, CAMOI CTPOrOil U3 BCEX APYIUX BUJOB OTBETCTBEH-
HocTv» (Jlomamenko 2017, 87), a Muujo Ipu ycIoBUM BO3MelleHMs yiepba (3armaxm-
BaHMsA NPUYMHEHHOTO IIPECTYIUICHNEM Bpefa) NOOPOBOIBHO VIUIAUMBAaeT CYHeOHBIi
mrpad. OTKas MM yIIaTuTh ITpad B yCTAHOBIECHHBIN CYIOM CPOK, @ paBHO HeHaJIe-
Kalllee MCIIOMHEHNe JAHHON 003aHHOCTI 0e3 YBaKUTE/IbHbBIX IPUYMH CBUJIETEIbCTBY-
I0T O HecOOIOfIeHNY IMIIOM YCTIOBMII TIPEKpAlleHNs YTOTOBHOTO IIPeC/IeflOBAHNA, YTO
ABJISIETCS OCHOBAHMEM JJI1 BO30OOHOB/IEHMS TOCYApPCTBOM YTOTIOBHOTO IIPOM3BOACTBA
(4.2 ct. 104* YK PD).

Bosnaras Ha CyeOHOTO IPUCTaBA-UCIIOTHUTENSA 00SI3aHHOCTY OCYIIECTB/IATh KOH-
TPOJIb 3a MCHOIHEeHMeM cyfe6Horo mrpada (4. 3 cr. 103! 3akoHa 06 MCIOMHUTENTBHOM
IIPOM3BOJCTBE), 3aKOHOJATENb OIIpefe/sieT, YTO, eC/IU 10 MCTeYeHNN AeCATH KaleHiap-
HBIX JIHEll CO THA OKOHYaHMA CPOKA YIUIAThI CyfeOHOro mTpada y cyfne6HOro nmpucra-
Ba-JCIIOJTHUTEIIS OTCYTCTBYIOT CBefleHNs 00 yIUIaTe JO/DKHMKOM COOTBETCTBYIOIINX Jie-
HEXHBIX CYMM, OH HaIlpaBjIsAeT B CyJl IIpeficTaBIeHne 06 OTMeHe yKa3aHHOI Mephbl yTo-
JIOBHO-TIPABOBOTO XapaKTepa 11 O pellleHN! BOIIPoca O MpUBJIeUeHN NIl K YTOTOBHOI
orBercTBeHHOCTH (4. 6 CT. 103! 3aK0HA 06 UCIIOTHUTEIBHOM IIPOU3BOJCTBE).

B cooTBercTBUM ¢ pasbiacHeHuAMu Ilnenyma BepxosHoro cypa PO Heymiara cy-
me6Horo mrpada BeIpaXkaeTcs B YKIOHEHNN INIIA OT YIUIAThI CyfileOHOTO mTpada B ycTa-
HOBJIEHHBII CY/IOM CPOK (mo ncreyenns YKa3aHHOJ B IIOCTAHOBJIEHUN Cy/ia KOHKPETHOM
maThl) 6€3 YBaKUTEIbHBIX IPUYNH. YBOKUTETbHBIMI IIPMYMHAMM HEYIIAThI CyAeOHO-
ro mrpaga MOTYT CYMTATHCS TaKye IOSBUBIINECS MOC/e BBIHECEHUS IIOCTAHOBJICHUS
O TIpeKpalleHNy YTOIOBHOTO Jie/la VI YTOMIOBHOTO IIPeC/IefOBAHUA OOCTOATENbCTBA,
BC/IEICTBYE KOTOPBIX JIMIIO JIMIIEHO BO3MOXKHOCTM BBIIOJHUTL COOTBETCTBYIOINE
meiicTBMA (HaIpyMep, HaXOXK/eHNe Ha JIeYeHNM B CTAIVIOHape, yTpara 3apaboTKa M
MIMYIIeCTBA BBUJY OOCTOATEICTB, KOTOPbIe He 3aByceny oT aToro muuna) (. 19 Iocra-
HoBieHusA Ilnenyma BepxosHoro cyga P® ot 27.06.2013 Ne 19 «O nmpuMeHeHUN CymaMu
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3aKOHOJIaTe/IbCTBA, PEIIaAMEeHTUPYIOLIET0 OCHOBAHMS Y IIOPALOK OCBOOOXK/IEHIS OT YTo-
JIOBHOJI OTBETCTBEHHOCTW»; Jajee — IlocTtaHoBieHue Ne 19).

Omnpenenus fO6POBOIbHOE UCIIONHEHNE CyAeOHOTO MmTpada 1 Tpebys OT IpuUcTaBa-
VICTIOJTHUTENA B CIyYae HEYIUIAThl B yCTAaHOBJIEHHBIV CPOK OKOHYAHUS UCNOTHUMENIbHO20
npou3800cmea Y HAIIPAB/IeHNs B CYJ IIpefiCTaB/IeHns 00 OTMeHe yKa3aHHON Mepsl yro-
JIOBHO-TIPAaBOBOTO XapaKTepa, 3aKOHOJATEIb He YPEryaupoBana BOIPOC O HajbHeneM
VICIIO/IHEHW M TIOCTAHOBJIEHVSI Cy/la O Ha3HaYeHUM CyfieOHOro mrpada B CIydae, eCim Cyz,
IpU3HAET, YTO HeyIulaTa cyge6Horo mTpada o6ycmoBIeHa YBaKUTETbHbBIMI IPUYMHA-
mu. CormacHo 4. 7 c1. 103! 3akoHa 06 MCIIOMHUTENBHOM IIPOM3BOJCTBE, VCIIOTHUTENb-
HOe IIPOM3BOJICTBO IO MCIOMHUTEIBHOMY JIUCTY 006 yIutate cymeOHOro mrpada 0KOH-
4eHO, TPOJJINTD CPOK MCIIONIHEHMSA pEeUIeHMA O NPMMEHEHUM Mepbl YrOJIOBHO-IIPABO-
BOTO XapaKTepa B BUje CyfeOHOro mTpada, a TakKe OTCPOUUTDb VTN PACCPOUUTH €ro
ucnonHenne cyx He Moxet (m. 212 [Tocranosnenus [Inenyma BepxosHoro cyga PO ot
20.12.2011 . Ne 21 «O mpaxTyKe IIpUMEHEHUsI CyJaMI 3aKOHOZATENIbCTBA 00 MCIIOMHe-
HUV IIPUTOBOPA»).

2.2. HeonpedeneHHocmb npasosevix nocneocmeuti Heynaamol
cy0e6Ho20 wmpaga no yeaxumenvHoIM NPUHUHAM

3axkoHOfaTe/IbHasl HEOIPe/eIeHHOCTD IPABOBBIX MOC/IEACTBIUII HEYIUIATHI CyeOHO-
ro mrpada 110 yBaKUTeIbHBIM IPUYMHAM aKTYaIM3UPyeT BOIPOC O HaIbHEIIeM MCIION-
HEHIY NOCTAHOBIEHMs Cyfia O Ha3HadeHuu cygebHoro mrpada. B yromoBHo-mpaBoBoit
TOKTpMHE OTCYTCTBYeT eUHBIIl OAXON K ero pemieHuto. [lo muennto O.B. bopucosoii,
C Y4eTOM TOT0, YTO B 3aKOHE OTCYTCTBYIOT IIOCTIEICTBIA HEYIUIaThl CygeOHoro mrpada
IO YBOKXUTE/IbHBIM NPUYMHAM, HEUCIIOJIHEHYE PELIEHN A CYa B YKa3aHHBIX C/Iydasdx He
TO/DKHO MMeTb IIPAaBOBOr0 3HaYeHM . VICXO0/Is 13 TOTO, UTO YBAKUTETbHBIMIU IPUINHAMU
HeyIUIaThl Ha IPAKTHKe IIPU3HAIOTCS 00CTOSATEIbCTBA, 3aTPYAHSIOLIIE CBOEBPEMEHHYIO
BBIIUIATY CyfileOHOro MWTpada, Ipu 9TOM BUHOBHBIN B OTJE/NIbHBIX CIy4asax (HaXoX/jeHue
Ha CTAIVIOHAPHOM JIeYeHUN U JP.) HE MOXKET JlaXKe TIOIPOCUTD PETOCTaBIEHNS OTCPOY-
k11, O.B. BopincoBa He UCKITI0OYaeT pelleHNs] 03HAYeHHOI BhIllle TPOOIEMBI IIOCPENCTBOM
yIUTaThI Cyzie6HOTO mTpaga 3a 0CBOOOXK/JEHHOTO OT YTOIOBHOM OTBETCTBEHHOCTH MHBIM
nunoM. B mopTeeprxgenne cBoeil No3NIuM OHa ccbitaeTcs Ha 1. 3 Ilocranosiennsa Ne 19,
IOIyCKAIOLINIT BO3MellleHe yiiepba ImoTepIeBIIeMy He CaMiM CYOBEKTOM IIpecTyIlie-
HUSA, a IO ero HpOCb6€ WIN C €TO COIMIacys JPYTMMM IMLaMM, ¥ Ha 4. 2 cT. 88 YK PO,
B COOTBETCTBMI C KOTOPOIT HaKa3aHue B Buje mTpada, Ha3HaUeHHOE HEeCOBEPIIEeHHO-
JIETHEMY OCY>KIZE€HHOMY, MO>KET OBITh B3BICKAHO C €T0 POAUTENENT VM MHBIX 3aKOHHBIX
npexncraBureneit ¢ ux cornacusi (bopucosa 2017, 88).

Ha Ham B3rnag, ykasaHHbIe IPeiTIOKeHNA HOCAT CIOPHBIN XapakTep. VIx peanusa-
LM He TONIbKO IOJIOPBET UIE0 COLMAaTbHOIO KOMIIPOMIMCCA, IEXKAILYI0 B OCHOBE HOBOTO
BHUIa OCBOOOKIEHVS OT YTOIOBHOI OTBETCTBEHHOCT, HO M HAPYIUNUT HPUHIUIIBI TNY-
HOJ OTBETCTBEHHOCTH, BUHBI, JACT IIOBOJ, /IS KPUTUYIECKOIT OLIeHKY CyfeOHoro mrpada
KaK Mepbl «OTKYIIa» OT YTOJIOBHOTO HaKa3aHUsA, IIpUUEeM 3a IYXKOIL CUeT.

JIlpyrue aBTOpBI BUIAT peLIeHMEe B 3aKPEIUVIEHUM B 3aKOHE OCHOBAaHMII OTCPOYKM
U paccpouku yaTsl cygeonoro mrpada (Ipunenko 2017, 30-31). OHu 06paIiaoT BHM-
MaHue Ha 10, 4To YK P® n YIIK P® He mpegycMaTpuBaioT MPOJIEHN CPOKA, OTCPOUKI
WIN PAacCPOYKY UCIIOTHEHMS CyfeOHoro mrpada, «ClIefoBaTe/IbHO, IIATEeX IpU YIIa-
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Te cyfeOHoro mrpaga MOXKeT ObITb TOTIBKO Pa3OBBIM, T.€. OFHOKPATHBIM, W/IM KaK MaK-
CUMYM OCYIIECTB/IEHHBIM B YCTaHOBJIEHHbIE 3aKOHOM OTpaHMYeHHbIe CPOKI» (3BOHOB
2018, 585). B cBsasu ¢ atnm, ormevaror JI. M. Momuanos u A. C. Kynukos, HabmogaeTcst
nucbamanc MeX/[y HOpMaMy O HaKa3aHUM B Byfie ITpada M HOpMaMy O CyieOHOM LITpa-
¢e, uTo Hemorn4Ho. Tak, OCY>KIEHHOMY, KOTOPOMY ObUI Ha3HaYeH «OOBIYHBI» WITpad,
MOXKeT OBITb CMATYEH MOPANOK VICIIOMHEHMS HaKasaHMA, a MO0, OCBOOOKIEHHOE OT
YTOTIOBHO} OTBETCTBEHHOCTH, TaKOIl BO3MOXXHOCTH JIMILIEHO, XOTA pasMepbl IepBOTO
U BTOPOTO 3a4acTyIo conoctaBuMbl (MomuaHos, Kynmukos 2017, 128).

HecMoTpst Ha TO 4TO YCTaHOBJIEHHDI 3aKOHOM IIOPSIOK YIUIATBI CYA€OHOro ITpa-
¢a aBAeTca 6omee KXeCTKMM, YeM UCTIONHEeHNe HaKa3aHNA B Bujie ITpada, OTMeYeHHAs
pasHMIa BHICTYIAeT OHUM U3 KpUTEpHeB, OTMYAIONINX aHa/TN3PyeMble Mepbl yTON0B-
HO-IIPAaBOBOT'O XapaKTepa. 3aKOHOZIaTe/IbHOE 3aKpeIlIeH/ e OCHOBAHMUII OTCPOYKY U pac-
CPOYKM yIUIaThI CyAeOHoro mTpada, Ha Halll B3IJIAT, ellje 60JIbliie COTPeT 3bI0KYI0 IpaHu-
Iy MeX/ly IITpadoM-HaKasaHMeM ¥ CyfieOHbIM IITpadOM, KOTOPYIO IOIBITA/ICA IIPOBe-
ctu 3akoHoparens. He ciayuaiino u Ilnenym BepxosHoro cyga P® o6pamraer BHUMaHIe
IIPAaBOIIPMMEHNTEIA Ha TO, YTO «yTOJIOBHO-IIPOIIeCCYaIbHbIM 3aKOHOM He IIPeyCMOTpe-
HO IpOJiJIeHe CPOKa MCIIOJTHEHUA pellleHs O IPMMeHeHY Mepbl YTOI0BHO-IIPaBOBOTO
XapakTepa B Buje Cyfie6HOro mrpada, a TaKKe OTCpPOYKa WM PacCpOYKa VMCIIOTHEHMsA
takoro peuenusi» (. 212 Ilocranosnerns ot 20.12.2011 Ne 21 «O npakrtuke mpuMeHe-
HIA CyAaMM 3aKOHOJIaTebCTBA 00 MCIIOTHEHNN IIPUTOBOPA»).

Vcxona M3 TOro, YTO MCHONMHEHMe CyfeOHOro mrpada OTHECEHO VICK/ITIOUUTETbHO
K cepe MCIIOTHUTENTPHOTO IIPOU3BOJACTBA, HA HAII B3IVIAMl, BOCIOTHUTD BBLAB/ICHHBIN
3aKOHOJATE/IbHBII MPO6e MOKHO KOPPEKTUPOBKOI MOJIOKeHNIT 3aKOHa 06 MCIIONHY-
TeIbHOM IIPOM3BOZACTBE. Bo-IepBbIX, HA IPUCTABA-UCIIOTHNUTENS C/IEAyeT BO3/IOXKUTD
00513aHHOCTb YCTAHAB/IMBATh 0OCTOSATENBCTBA, B CYTY KOTOPBIX BUHOBHBIN He BBIIUIATIII
cymeOHbI ITpad B CPOK, OIpefe/IeHHBbIN CyAoM. Bo-BTOPBIX, Cpea peleHnit, KOTopble
MO>KeT IIPUHATD CYAeOHBII IPUCTaB-UCIIOTHATEND P IPOU3BOJCTBE 10 MCIIOMTHIUTE Ib-
HOMY JINCTY, HY’KHO IIPeIyCMOTpPETDb 1 IIOCTAaHOB/IEHNE O IPUOCTAHOBICHNN IIPON3BOJ-
CTBa, BbIHECEHIe KOTOPOTO BO3MOYKHO II0 OCHOBAHMAM, OTHeceHHbIM IInenymom Bep-
xoBHOro cyna PO (ITocranosnenne N 19 B pep. o1 29.11.2016) K yBa>KUTENbHBIM IPUYN-
HaMM HeyIUIaThl CyflebHoro mrpada. 3a CyioM ClIefyeT COXpaHUTb IIOTHOMOYMA OLIeHKI
YBXXMUTETbHOCTY IIPUYNH HEYIUIaThl (HeCBOEBPEMEeHHOI yIIaThl) cyfebHOro mrpada,
JIOTIOJTHMB MX IIPaBOM OIIpefie/IeHNs HOBOTO CPOKa YIUIaThl CyflebHOro mTpada.

AHanmus cype6HOII IPaKTUKNU CBUAETENbCTBYET, YTO B psJie CTydaeB Ha MOMEHT pac-
CMOTpeHMsI MaTep1anoB 06 oTMeHe CyfeOHOro mTpada B CBSA3Y C €r0 HEeYIUIATON HOJDK-
HUKI JICHONHAIOT HAa3HAYEHHYIO Mepy YTOJIOBHO-IIPAaBOBOrO XapakTepa. llpmHmMas
B IIOfIaBJIAIONIEM OO/IBIIVHCTBE CUTYALNIT pellleHyst 00 OTKase B y[OBIeTBOPEHNN IIpef-
CTaBJ/IeHNA NIPUCTABA-VCIIOTHATENA B CBA3M C TeM, YTO CYAeOHBIN mTpad yIIadeH, Cyabl
He BCerZla BBIACHAIOT IPUYMHBI IPOCPOUYKM COOTBETCTBYIOMINX BBIIIAT.

O60CHOBaHHOCTD TAaKNUX pellleHNIT BbI3bIBaeT COMHeHNe. HecMoTps Ha BBIIIIATY, Cy-
ne6HbIiT mTpad He ObIT UCIIONHEH B CPOK, YCTAHOBJICHHBIII CYIOM, YTO C TOYKM 3pEeHMA
3aKkoHa (4. 2 ct. 104* YK P®) siB/sieTcst OCHOBAHMEM ISl €0 OTMEHBI U IIPVB/IEIeHIISI
BIHOBHOTO K YTOJIOBHOII OTBETCTBEHHOCTH. VICK/IIOUNTD OTMeHY cyAe6Horo mrpada Mo-
TyT TONbKO YCTAaHOBJIEHHbIE CYIOM «YBa)KMTeIbHbIe» IIPMUYMHBI €T0 HeyIIaThl. Tomkys
3aKOH MHaJe, MBI laéM BHOBHOMY BO3MOYXHOCTb MaHUITY/IPOBATh IIPOM3BOICTBOM I10
YTOJIOBHOMY JIe/Ty, YTO IIPETUT CaMOI CYTH YTOJIOBHOTO IIpec/IeOBaHMA.

644 Becmmuux CII6TY. TTpaso. 2020. T. 11. Buoin. 3



C 3Tux mo3uumit 060CHOBaHHBIMM C/IeflyeT IIPU3HATD CIeAyIolye CyAeOHbIe pellle-
HUAL

ITocTaHOB/IEHNEM MUPOBOTO CYAbM I. OCBOOOXKMIEH OT YrOMOBHOI OTBETCTBEHHOCTI
3a COBeplIeHMEe IPECTYIUIEHN s, IPeyCMOTPEHHOTO II. «B» 4. 2 cT. 115 YK P®, ¢ HasHaue-
HIeM cyfe6Horo mtpada. B cBsAsu ¢ Heymaroi mTpada B yCTAaHOBIEHHBIN CYAOM CPOK
10 31.10.2016 cyme6GHbI IPIUCTAB-UCIIONHUTENb BHEC B CYJ MpeACTaBIeHre 06 oTMeHe I.
cyme6Horo mrpada 1 pelleHnu BOIpoca O IPUBIEUYEHUN €T0 K YTOTOBHOM OTBETCTBEH-
HOCTH. B cymeOHoe 3acemanme 19.12.2016 I. mpencTaBui HOKYMEHTBI, HOATBEPXKAAOIIE
ymary 12.12.2016 urrpada B pasmepe 5 Toic. py6. [Ipu 3TOM OH MOSICHWII, YTO YIUIATUTD
mTpad B CPOK OH He MOT 13-3a OTCYTCTBMUA J€HET, KOTOPbIe CMOT 3apaboTaThb TOMBKO B Jie-
kabpe. [IpusHaB Heymnary mTpada B CPoK 63 yBaXXUTEIbHBIX IPUYNH, CY/ ITOCTAHOBI
YIIOB/IETBOPUTD IIPECTABIICHIe CYAeOHOr0 MpICTaBa-UCIIONHITEA 1 HATIPABIII MaTepua-
bl fena B orHoleHun I. mpokypopy (IlocTaHoBIeHME MUPOBOTO CYAbYU CYAeOHOTO y4acT-
ka Ne 401 B Tapckom cyme6HOM paitone Omckoit obmactu ot 22.08.2016 1o yronoBHOMY
memy Ne 1-15/2016. [ata obpamenus 1 ¢despans, 2019. http://sudact.ru/magistrate/doc/
MgskMeKChH1).

IIocTanosennem paitoHHOro cygma ot 24.01.2017 yronosHoe feno B otHowmeHun I,
00BMHAEMOTO B COBEpPIICHNN IIPECTYIUIEHNU, IPefyCMOTPeHHOTo 4. 1 cT. 318 YK P, mpe-
KpallleHO ¢ HasHadeHMeM cyfiebHoro mrpada B pasmepe 20 ThIC. pyb., eMy YCTaHOBIIEH CPOK
yrtathl 1o 24.03.2017 BKIIOYMUTENIBHO.

24.03.2017 V-piM ymmadeHa 4acTb cygeOHoro mrpada B pasmepe 15 Toic. py6. Ilo-
CKOJIbKY JJOKYMEHTOB, IIOATBEPXK/AIOINX YIUIATy OCTaBIIelics YacTu mTpada B pasmepe
5 ThIC. py6. VI-BIM B yCTaHOB/ICHHbIE 3aKOHOM CPOKHU, IIPEACTABIEHO He ObII0, CyAeOHbIi
mpuctaB 13.04.2017 obpaTnics B Cyp ¢ IpeacTaBaeHeM 06 OTMeHe Mepbl yrOI0BHO-IIpa-
BOBOTO XapaKTepa ! PellleHN) BOIIPOca O IpuBiedYeHNHn V. K yrooBHOI OTBETCTBEHHOCTI.

B cyme 22.05.2017 V. mosicHw, 4to TOMbKO ¢ eBpans 2017 I. yctponscs Ha paboTy,
3apaboTHas IJIaTa yCTaHOB/IEHa B pasMepe 20 ThIC. py6., OH KUBET C MaMOIi-IIeHCHOHep-
KOJ1, Ha VDK[JMBEHUY [JBOE MA/IONIeTHUX JIeTell, KOTOphIM OH momoraet. 05.04.2017 cyne6-
HBIil IPUCTAB OTKa3a/jach NPUHATD Y HETO IEHbIY B CUET YIUIAThl OCTABLIENCA JaCTH Cy-
mebHoro mTpacda, COCIABIINCH HA MICTEUEeHNEe CPOKA, IPEJOCTABICHHOTO JJIs €T0 YIIATBL,
U OKOHYaHE VICIOTHUTENbHOTO TPOU3BOAICTBA. BO3MOYKHOCTY CaMOCTOATENIbHO YIIIATUTD
cyneOHbII1 mTpad, MUHYS CITY>KOY CyeOHBIX IPUCTABOB, Y HETO He MIMENOCh U3-3a OTCYT-
CTBUS GAHKOBCKMX PeKBU3NUTOB A/ YIUIAThI cyAeOHoro uTpada. C 1e/blo UX BBIACHEHS
OH HEOTHOKPATHO YCTHO obpalascs K CyAeOHOMY MpUCTaBY-UCIOTHUTEIO, a TAaKXKe Ha-
IIpaBWI B CYJ 3asIBJICHIE O TIPEJOCTABICHUN PeKBU3UTOB LA YIUIATHI CyAeOHOro mTpada.
20.04.2017 cyme6Hb1it iuTpad 6BUT yITaueH B MOTHOM 00beMe, YTO ITOATBEP>KAANI0Ch IPH-
001IeHHOII B CyieOHOM 3acelaHNU KBUTAHIIMEIL.

Cyn mpusHan OpUYMHBI, NPENATCTBOBaBlINME V. CBOEBPEMEHHO YIJIATUTh HasHa-
YeHHBII CyAeOHbI MTpad, yBOXKUTEIbHBIMI U, TIPYHIMAast BO BHUMaHMe, YTO Ha MOMEHT
paccMOTpeHMs TIpefiCTaB/IeH sl CYIOM IITpad ObII YITaueH B IOMTHOM 00beMe, TIPefyCMO-
TPEHHBIX 3aKOHOM OCHOBAHWII /I YIOBIETBOPEHNs IPEACTABICHN CyfeOHOro IPHCTa-
Ba-JICIIOJTHUTENIA He YCMOTPETL, B YIOB/IeTBOpeHNN NpeficTaBnenna orkasai ([TocraHoBie-
Hue OKTAOPbCKOTO PaitoHHOTO CyAa I. ApxaHrenbcka ot 22.05.2017 mo yromoBHOMY feny
Ne 17-23/2017. Hara obpamenuss 1 despamns, 2019. http://oktsud.arh.sudrf.ru/modules.
php?name=docum_sud).
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2.3. K sonpocy o wupoxoti anomepHamueée 0CHO8aAHULL 0C60003#0eHUS
0m y207108H01i OmeemcmeeHHOCMU NPy 0yOUPOBaHUL YCI08UTL

/13 omucaTeIbHO-MOTMBMPOBOYHOI YaCcTU GOJIBIIVHCTBA U3yYEeHHBIX IIOCTAHOBJIE-
HUI 00 0TMeHe cyge6Horo mTpada ciaefyeT, YTo IPUIMHON HeYIIaThl CyLeOHOro IITpa-
¢a sAB/IAETCA OTCYTCTBUE Y JO/DKHUKA IEHEKHBIX CPEICTB.

«OTCyTCTBME» IEHEKHDBIX CPECTB 0OHAPY>KMBAIOCh U HA CTA[UM IPUHATUSA CYAOM
penteHust 06 0CBOOOKIEHNN OT YTOMOBHOI OTBETCTBEHHOCTY Ha OCHOBaHuM cT. 76 YK
PO.

ITpexpaias yronoBHoe fiefio B oTHoueHny H., 06BMHAEMOr0 B COBEPIICHUN KPaXi
IpOB (CTOMMOCTBIO 3 TBIC. PY0.) U3 XO3SIICTBEHHOI IOCTPONKY (I1. «6» 4. 2 ¢T. 158 YK PD),
cyn ykasan: «/3 mokasanmit norepnesluen B. ycmarpupaercs, uro H. monpocu y Hee mpo-
IeHNe, OH ITOTTHOCTBI0 BO3MECTIII eif IPUYMHeHHbII yiep6. IloaToMy oHa mpocTuia mog-
CYZIMMOTO, TpeTeH3ui K HeMy He uMeeT. ITockonbky H. coBepumn npecTynienne BliepBble,
JAHHOE IIPEeCTyIJIEHNe OTHECEHO 3aKOHOM K KaTerOpyy CpefiHeil TAKeCTH, MOACYAMMBIii
B COJIEAHHOM pPacKaMBaeTCs, M3BMHM/CA Iepel IOTepIleBlIel], 3arajul IPUYMHEHHBI
IIpECTYIIZIEHNEM BpeJ| ¥ y IIOTepIeBLIell IPeTeH3Nii K HeMy He MIMeeTCsl, eCTb BCE OCHOBA-
HIA JIS1 TIPEKPAIEHNS YTOTIOBHOTO JieNia B OTHOLIeHnu H., mpegycMoTpenHsie cT. 25!, 4462
YIIK PO, ct. 76 VK PD».

Omnpepensis cyne6HbIit mTpad B pasmepe 7 ThIC. py6., Cyf IPUHSI BO BHUMAHNE, YTO
HOJICYAUMBIIl HUTTIe He pab0oTaeT, Ha VDKAMBEHUY Y HETO HAXOJATCS MaJIOJIeTHUI pe6eHOoK
¥ 5KeHa, CTabM/IbHOTO KeMeCsYHOrO JJOXOfja €T0 CeMbs He MMeeT (IIPY 9TOM B3bICKaHMUeE
IpOliecCyalbHBIX U3JIEPXKEK OIpefie/ieHo 3a cueT CpencTs denepanpHoro Gromxera) (Ilo-
cTaHoB/IeHMe JIEHMHCKOTO pajtoHHOTro cypa I. Yo Pecy6mikm bamkoprocTaH mo yro-
noBHOMY fiery Ne 1-101/2017. JTata obpamenns 24 aBrycra, 2018. http://bsr.sudrf.ru/bigs/
portal.html#https://bsr.sudrf.ru/bigs).

Cpenyt M3y4YeHHBIX HaMM peIleHNI® OKOJIO HONOBUHBI (47 %) copepykamy uHPOP-
MAI[MI0 O TOM, YTO OT YTOJIOBHOJ OTBETCTBEHHOCTU OCBOOOXX/A/IICH TPYAOCIOCOOHDIE
NUIla, HO He MMeBIINe ONpefeIeHHOrO POfia 3aHATHI, MHOTME 13 HUX Ma/JOMMYIINe,
HAaXOAMBINNECS 32 YePTOil 6ETHOCTH, COLMAIbHO HeaJalTHPOBAHHBIE B CBSI3Y CO CTIOXK-
HBIMI >KU3HEHHBIMM 0OCTOATENbCTBAMM U T. 1. KOHEYHO, MOTMBUPOBOYHASL YaCTh IO-
CTAHOBJICHNIT, HA OCHOBAHMY KOTOPBIX yKa3aHHbIe JIMI{a OCBOOOXK/JAIOTCS OT YTOTOBHOI
OTBETCTBEHHOCTH B CBA3M C HasHauYeHMeM cyfiebHoro mrpada, 60mee Becoma, Tak Kak
COIEP)KUT yKa3aHNs: «0OBUHsIEMbIIT HAXOAUTCS B TPYAOCIIOCOOHOM BO3PACTe, MHBAINL-
HOCTY He IMeeT, 00beKTHUBHO OTCYTCTBYIOT IIPEILSITCTBISA [/Is1 €T0 TPYAOYCTPOIICTBA, YTO
obecrednT BBILIATY CyAeOHOro mTpada» min «0OBUHsIEMbIIT COI/IACeH Ha IpeKpalieHe
YTOIOBHOTO IpeciiefoBaHus 110 CT. 251, 4462 VIIK PO, ct. 762 YK PO, Bo3paxkaeT IpoTus
IpeKpaleHNs yTOIOBHOTO Je/Ia 10 MHBIM OCHOBAHVISIM».

dopmanbHO MOFOOGHOTO Pofia pelleH st YIIpeKa He BbI3BIBAIOT, HO BHICOKAsI 4aCTOTA
MIX OTMEHBI B CBSI3Y C HEYIUIATOI CyeOHOro mTpada B yCTAHOBIEHHBIN CYJOM CPOK aK-

3 Vsy4eno 100 nmocTaHOB/IEHUIT O IIPEKPALIEHNI YTOIOBHOTO [€/a B CBSA3M C Ha3HAYeHMEM CyAeOHO-
ro mrpada, 20 IOCTAHOBIEHMIT 06 OTMeHe IIpUMeHeHsI CyfebHoro mTpada, 5 HOCTAHOBIeHNIT 06 OTKa3e
B YIOBJIETBOPEHUN IIOCTAHOB/IEHMsI CY/IeGHOTO IIPUCTaBa 06 OTMEHe MepPbI yTOIOBHO-IIPABOBOIO XapaKTe-
pa ¥ pelLIeHnIt BOIIPOca O IPYB/IEIEHNI UL K YTOIOBHOI OTBETCTBEHHOCTH, BEIHECEHHBIX CygaMu Ap-
XaHTeIbCKoI 06macTu ¢ 2016 o 2018 1.
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Tya/IM3upyeT BOIPOC 06 000CHOBAHHOCTY IPeKpalljeHNsI YTOIOBHOTO Ipec/IefjoBaHMms
B CBsA3Y C HasHayeHueM cyaebHoro mrpada (cr. 25! YIIK PO, cr. 762 YK P®), npu Ha-
JIMYMY OCHOBAHUIL /ISl peanuaaiyy 6e3yC/IOBHBIX BULOB OCBOOOX/EHVISI OT YTOJIOBHOII
OTBETCTBEHHOCTH, He BJIEKYLIVMX OTPaHNYeHMs VIMYIIeCTBEHHBIX IIPaB BUHOBHOTO (Ha-
npumep, ct. 76 YK PO).

3aKoHOfIaTeTIbHOE AYOMMpPOBaHNUE YCIIOBUIL, IPY KOTOPBIX YTOJIOBHOE Ipec/iefoBa-
HIIe MOXXeT OBITD IIPeKpaleHO 10 Pa3HBIM OCHOBAHMSAM, CTABUT IIOf] COMHEHIE IIPOKYIO
a/IbTEPHATUBY MOC/IENHMX, @ TaKXXe BOIUIOIeHNe MeN TyMaHN3alM YTOIOBHOTO 3aKO-
HOJaTe/IbCTBA, II0/I0)KEHHOII B OCHOBY 3aKpeIl/IeHVsI HOBOTO OCHOBAHMsI OCBOOOX/IEeHNS
OT YTO/IOBHOI OTBeTCcTBeHHOCTN. CKa3aHHOe IOATBeP)XKAaloT 1 faHHble Cyne6HOro fAe-
napTamMeHTa npu BepxoBHoM cyzie PO; ux aHanms cBUETENbCTBYET O POCTE YTOOBHBIX
Jie/1, IpeKPAIeHHBIX B CBA3Y C Ha3HaYeHueM cype6Horo mrpada (cr. 76 YK PO) 3a cuer
CHVDKEHNA MC/IA JieTT, IPOM3BOJCTBO 10 KOTOPBIM IIPEKPAIeHO B CBSA3Y C IIPUMIUpPEHUEM
¢ moreprieBunM (ct. 76 YK P®). Taxk, B 2016 . yaenbHbII BeC yrOTOBHBIX e, IpeKpa-
IIEHHBIX B CBA3M € IpuMupeHueM ¢ norepresumm (cT. 76 YK PD), cocrasuin okono 90 %
B 0011el CTPYKTYype OCHOBaHMIA, II0 KOTOPBIM 00BMHsAEMbIe OCBOOOX/IANIIICh OT YTO/IOB-
HOJI OTBETCTBEHHOCTH, B 2017 I. 3TOT NMOKasaTeab CHU3WICA 10 72,8 %, a JOMIA yTronoB-
HBIX JIe7l, IPEKPALIeHHbIX B CBS3M C HasHaueHneM cyzebHoro mrpada (cr. 762 YK PO),
coctaBya 11 % (CBOGHBI OTYET CTATUCTUIECKUX JAHHDBIX O COCTOSHUU CYAVIMOCTH 32
2016 .1 2017 . @opma Ne 10.2 «OTueT 06 0COOEHHOCTSIX paCCMOTPEHNS YTOIOBHBIX fIeT,
IPUMEHEeHNsI pea/IbHBIX BUIOB HaKa3aHVs I OCHOBAHUII IIPeKpallleHN s YTOJIOBHBIX Je/l».
Caiim CydebHozo denapmamenma npu BepxosHom cyoe PP. Jlata obpamenns 22 despa-
ns1, 2019. http://www.cdep.ru/index.php?id=79).

Jlemas mpenBapuTeNbHBIN BBIBOJ, MOAJEP’KMM MeTKoe BbicKaspiBanme M. D.Ko-
cTpoBoit: «BBefienne cyge6Horo mrpada <...> CIOCOOCTBYET BOB/ICUEHNUIO YTOJIOBHOTO
npasa (BecbMa S9KOHOMIYECKM 3aTPaTHON OTPACIN, YTO OOYCIOBIEHO €ro B3aVMOCB-
3bI0 C JIPyTMIMI aHTUKPMMUHAIbHBIMY OTPAC/sIMM) B pellieHue S9KOHOMUYECKNX 3aad
Poccwmitckoro rocymapcrsa. OgHako oT 0603Ha4eHHOTO Ha YPOBHE ITPAaBOTBOPYECTBA Iie-
JIeTIO/IaTaHM IO €T0 pealu3alyiyl Ha YpPOBHE IIPaBOIPUMEHEHM s, KaK MOXKHO CYJUTb 110
CK/IaJibIBAIOIIeNiCA CyAeOHOI IIpaKTIKe, y>Ke CeTOfHA “IpoJIeria AUCTAHINA OTPOMHOTO
pasmepa”» (Koctposa 2018, 40).

KoppekTupoBke cloXuBIIeiics IPaKTUKY CIIOcoOcTBOBamy 661 foronHenns [Tocra-
HoBJeHus Ne 19. B wacTHOCTH, CllefiyeT 0OpaTuTh BHUMaHMe CY[0B He TOJIbKO Ha HaJyIe-
Xalee 000CHOBaHNe pelleHNnsA 06 0CBOOOXKIEHNN /INIIA OT YTOJIOBHOM OTBETCTBEHHOCTH
C Ha3HaueHVeM cyfebHoro mrpada (ct. 762 YK P®D), HO 1 Ha HeOOGXOAMMOCTD KOHKPETH-
3aIUy 0OCTOATENBCTB, NPENATCTBYIOMINX MPEKpPAIleHNI0 YTOIOBHOTO IIpec/ejOBaHNM
110 MHBIM (6e3yCTTOBHBIM) OCHOBAHVSIM OCBOOOXK/IEHNS OT YTOJIOBHO OTBETCTBEHHOCTA.

2.4. 3akonooamenvHas HeonpedereHHOCMY CPOKA OABHOCU
npu yKnoHenuu om ynaamot cyoe6Hozo wimpaga

Cpeny BOIIpOCOB, BO3HMKAIOLINX B CBA3M C HEYIUIATON CyfeOHOro mTpada, Hy>KHO
BBIJIE/TUTD BOIIPOC O BO30OHOB/IEHNN CPOKA JaBHOCTM IIPUBJIEYEHNA K YTOIOBHOJ OTBET-
CTBEHHOCTY PV YKIOHEHIY JINIIA OT YIUIATHI CyfieOHOrO mTpada.

Heynnata cyme6Horo mrpada B CpOK, yCTAaHOBJICHHBIN CYZIOM, BIIYeT €r0 OTMEHY
U TIpMBJIeYeHNe JINIA K YTOJIOBHO OTBETCTBEHHOCTY IO COOTBETCTBYIOel cTaTtbe Oco-
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6ennoii vactu YK PO (4. 2 ct. 104* YK P®). Penrast Borpoc o BO30OHOB/IEH U IPOU3BOJI-
CTBa II0 fIe/ly B YKa3aHHOM C/Iy4ae, CY/| O/DKEH YIUTHIBATh ¥ YCTAaHOBJIEHHbIE 3aKOHOM
CPOKM JaBHOCTM IIPMBJIEYEHMS JIMIA K YTOJMIOBHOI OTBeTCTBeHHOCTU (cT. 78 YK PD),
JICTeUeHMe KOTOPBIX SIB/IIETCS 00513aTe/IbHBIM OCHOBaHMEM IIPeKpalleHNsl YTOMOBHOTO
npecefoBaHys (He 3aBUCKT OT yCMOTPeHMsI IIpaBonpuMenuTess). Onpenesnss CpoKK co
IHS COBepIIeHNA IPeCTYIVIEHNs IO MOMEHTA IIPUHATHA COOTBETCTBYIOLIETO IPOIieccy-
anpHOTO pertenus (4. 1 ct. 78 YK P®), 3akoHoarenp 3akpenna M OCHOBaHUSA UX IIPU-
OCTaHOBJIEHNSI, Cpefyl KOTOPBIX IPEfYCMOTPEHO «yK/IOHEHNe JIUIIA OT YIIIaThl CyLeOHOro
mrpadar (4. 3 c1. 78 YK PO). B 3akoHe ompefie/ieHo, 4TO B TAKOM C/Iy4ae Te4eHe CPOKOB
BO30OHOB/ISIETCSI C MOMEHTA 3afiepyKaHusI TMLA UK SIBKY ero ¢ HOBMHHOM. OgHaKo, KaK
U3BECTHO, YKJIOHEHIe OT yIUIaThl CyflebHOro mrpaga, Ha3HAYEHHOTO B KaueCTBe Mephl
YTOTIOBHO-TIPAaBOBOTO XapaKTepa, He OTHOCUTCS K YMCITY IPECTYIHBIX AesSHNI, TI09TOMY
U SIBKA C TIOBVHHOIA, KaK U 3ajiepKaHue auija B nopsagke cT. 91, 92 VIIK P®, 3akoHoM He
IPEeAYCMOTPEHBI. YUYUTBIBAA, YTO YKIOHUCT HU OT KOTO He CKPBIBAETCH, IMEET ITOCTO-
STHHOE MeCTO >KUTENbCTBA, PabOThI, €0 MPOTUBONPABHbIE [IEMCTBUSI OTPAHMINBAIOTCS
NMIIb HEYIUIaTOi CyfAeOHOro mrpada, BO30OHOBIEHNE CPOKa JABHOCTY MPUBICYEHNUS
K YTOJIOBHOJI OTBETCTBEHHOCTM IIPY YKJIOHEHWM JIMI[A OT yIUIAThl cygebHoro mrpada
B PaMKax JIe/ICTBYIOIIETO IIPaBOBOTO IO/ HEBO3MOXKHO.

PemreHne yka3aHHOI IpOOIeMbl BUSUTCS B JOIOTHEHNUN IIEPEYHS OCHOBAHMII BO-
300HOBJIEHVSI CPOKA JABHOCTH, YCTAHOBIEHHOTO B 4. 3 cT. 78 YK P®, cooTBeTcTByIMOLEl
(b OopMOI TO3UTUBHOTO OBEEHN /TNIIA, YKIOHSIOIIETOCs OT YIUIATHI CyAeOHoro mrpada.

3. BoiBofIbI

Paspenss cTpeM/ieHue 3aKOHOZaTe/Isl COKPATUTh PElPeCCUBHOCTb YTOTOBHOTO 3a-
koHa (De La Cuesta 2011; Kanako, Takayama 2011), oTMeTuM, 4TO TOJIBKO IPaKTMKa
npumeHeHus cT. 767 YK P® mokaxeT, HACKOTbKO ONPAaBIAIOTCS OXKMUIAHNSA, CBIA3AHHbIE
C 3aKOHOJIATe/IbHBIM PaCLIVpeHNeM IIepPeYHs OCHOBAHMIT OCBOOOK/IEHNUS OT YTOIOBHOI
OTBeTCTBeHHOCTH. Henpono/mkuTenpHOe BpeMs pean3aluy HOBOTO MHCTUTYTA He IO-
3BOJISIET JJaTh OOBEKTMBHYIO OLIEHKY €rO IPUMEHEHNs, HO Y>Ke CeTOHsI MOYKHO CleNaThb
BBIBOJI, YTO IIPAaBOBOE peryInpoBaHie IpeKpalleH s yTOJIOBHOTO Jiena (YrolOBHOTO Ipe-
C/IeflOBaHMsI) B CBSI3Y C HasHauYeHMeM CyfeOHOro mrpada HYXAAeTCs B CYLeCTBEHHOI
mopaboTtke. IIpencTaBiseTcs, YTO U3MOXKEHHBIE TIPEIIOXKEHNS TI0 COBEPIIEHCTBOBAHNUIO
IeVICTBYIOLIEr0 3aKOHOJATENbCTBA ¥ OUIMaNbHbIX pasbsicHennit [Tnenyma BepxoBHoro
cyna PO 6yayT cioco6cTBOBATh IPUHATUIO 0O0CHOBAHHBIX PEIIeHNIL.
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The article discusses issues that arose during enforcement of the new grounds for exemp-
tion from criminal responsibility, enshrined in 2016, in connection with a court fine (Article
76.2 of the Criminal Code). Despite the criticism of its legislative regulation, demand for a
new way of ceasing criminal prosecution began to appear in connection with the non-pay-
ment of a fine. Having determined the voluntary execution of a court fine, the legislator did
not settle the issue of the further execution of the fine in cases where there are valid reasons
for non-payment. After analyzing the existing proposals to solve this problem, the author
confirms that the elimination of the gap would be facilitated by the legislative obligation of the
bailiff to establish the circumstances by which the judicial penalty is not paid, as well as the ad-
dition of the list of decisions made by the bailiff to suspend enforcement proceeding. Analysis
of judicial practice showed that Art. 76.2 of the Criminal Code began to be applied in cases
where the court has justification for implementing less onerous grounds for the defendant to
be exempt from criminal liability. Legislative duplication of the conditions under which crimi-
nal prosecution can be terminated for various reasons calls into question the wide alternative

Becmmux CII6TY. Tlpaso. 2020. T. 11. Buin. 3 649



of the latter, as well as the embodiment of the idea of humanizing criminal law, which is the
basis for securing a new ground for exemption from criminal liability. The article substantiates
the proposal to supplement the Resolution of the Plenum of the Supreme Court dated June
27, 2013 with a provision allowing the release of a person from criminal responsibility with
a judicial fine in cases where the court has no basis for suspending criminal prosecution for
unconditional types of exemption from criminal liability. The author draws attention to the
gap in the legislation, part 3 of Article 78 of the Criminal Code, which is related to the renewal
of the statute of limitations for criminal liability when an individual avoids paying a court fine.

Keywords: exemption from criminal responsibility, other measures of criminal law, court fine,
failure to pay a court fine, valid reasons, limitation periods, grounds for exemption from li-
ability, conditions for exemption from liability.
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