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T'PAKITAHCKIMN IIPOIIECC

C. A. Kypouxun*
I'PAJKJAHCKU TPOLIECC — CUCTEMHOE MICCNTE[TOBAHUE

I'pa>kjaHCKMII TIpOILleCcC — 3TO BUJ, COLMATbHON HeATENTbHOCTY, U B KayeCTBEe OJHOTO
U3 METOJIOB €r0 M3Y4eHMs HapsANy € TPafUIMOHHBIMM MOXKET ObITb MCIIO/NIb30BaH CUCTEM-
HBIiT TofXof. B ropuamdeckoil nurepaType HOBONBHO YaCTO BCTPEYAIOTCA TEPMMHBI «CHC-
TeMa», «CTPYKTypa», «CUCTEMHBIIl HOJXOR» Y MHOTME JIpyrue KaTeropuy oOlieil Teopun
crcTeM. 3a4acTyl0 OHM IMPUMEHAITCA B UX OOBIIGHHOM 3HaYeHUM, 6€30THOCUTENBHO TOTO
cofiep>KaHMs, KOTOpOe B HUX BK/IaJbIBAeTCS CIIELMAJTNUCTAMV COOTBETCTBYIOLIEH 00/IacTu.
ITosTOMYy MCXOHBIM IYHKTOM JjIi aHajM3a TPaklaHCKOTO Ipoliecca ¥ OTHENbHBIX €ro
UHCTUTYTOB C IO3MUIMII OOIIell TeOpUY CUCTEM JOJDKHO CTaTh OIpefie/ieHe MeTOHLOIOTUI
MICCTIelOBAHN A, COflePKaHNs MCIONb3YeMBbIX IIOHATUI ¥ KOHCTPYKITMIAL.

CHUCTeMHBII IOAXON MPeACTaBIsAeT cO60il COBOKYIHOCTb METONOB Y CPEMICTB, MO3BO-
JARIINX MCCAER0BATh CBONCTBA, CTPYKTYPY U QYHKIIMYN 00'bEKTOB, ABICHUI WU IIPOIlec-
COB B II€JIOM, NIPEJCTABUB MX B Ka4eCTBE CUCTEM CO BCEMU CIOXXHBIMU MEK37TeMEHTHBIMU
B3aMMOCBA3AMY, B3aMIMOBIMAHMEM 3/IEMEHTOB Ha CUCTEMY J Ha OKPY)KaloUIYI0 Cpefy,
a TaK>Ke BIMAHMEM CaMOJl CHCTeMbl Ha ee CTPYKTypHBIe 3/eMeHTHhL.' B mccremoBaHmAx
IpakJaHCKOTO IIpoliecca CUCTEMHBIN NOAXOM — 9TO KOMIIJIEKC METOOB U CPEACTB, I103-
BOJIAIOIIUX M3Y4YaTh CBOCTBA, CTPYKTYPY U GYHKUMM IPOLeCCYaNIbHBIX AeiiCTBUIL, HOPM
U OTHOLIEHUIT B 1[€/IOM, IIPE/ICTaBUB MX B Ka4eCTBE CUCTEMBI CO CIOKHBIMU MEXKITIEMEHT-
HBIMM B3aIMOCBA3AMH, BIMAHMEM 37IEMEHTOB Ha CUCTEMY, @ TAK)Ke CAMOJ POIlecCyanbHON
CHUICTeMBI Ha ee CTPYKTypHbIe 971eMeHTbl. CHCTEeMHBII OAXO0J, OTKPbIBAET Iepef YUeHbIMU
6osblIMe BOSMOKHOCTI B IPMMEHEHUN JOCTYDKEHUI CUHEPTeTUKY, BbISIBJIEHUY HeVICTBIUI
B IIpoliecce OOIeCHCTeMHbBIX 3aKOHOMEPHOCTEI, MCIIOIb30BaHNY HOTy4eHHBIX BBIBOJOB
IJ1S1 COBEPIIEHCTBOBAHM A BCEX BUJIOB IOPUAMYECKUX IPOIECCOB — I'PAXK/JAHCKOTO, YTONOB-
HOTO, aiMVHUCTPATUBHOTO 1 JIP.

Yro Xe Mo3BONAET NPUMEHATH CUCTEMHBIN IOAXOZ [ aHANM3a TPaXkJaHCKOTO IIpoIjec-
Cca, a TaK)Ke pacCMaTpMBaTh MOCTENHNUIT MMEHHO B KauecTBe cucTeMbl? Ilpexxze Bcero, cro-
COOHOCTb 37IEMEHTOB COCTAaBIATb CUCTEMY — IpOsABIeHME (YHJaMEHTATbHOIO CBOMCTBA

* Kypouxun Cepreit AHaTONIbeBUY — KaHAUAAT IOPUAMIECKUX HAYK, ZOLEHT Kadepsl IPaXkJaHCKOTO MPO-
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BCeil peasibHOCTH, 3aK/TI0YAOIErocs B CIIOCOOHOCTY K CAaMOOpPraHM3anuu. B aTomM oTHoIIe-
HUM CUCTEMa eCTb C/IefICTBIE CYIeCTBOBAHUS CPEN ee MICXORHBIX 37IEMEHTOB CHHEPTeTH-
geckoro addekra. ITum xe 3¢hHeKTOM 0OBICHSIETCS U CIIOCOOHOCTD CUCTEMBI K CAMOPAa3BU-
TUIO TIOJ] BAMSHIEM BHELIHNX U BHYTPeHHNX PakTopoB.? Uepes mporeccyanbHble JeiiCTBIUS
PeanbHOCTBIO CTAHOBUTCS IIPAaBOBOJ MeXaHM3M IPaXKAAHCKOrO MPOoLecca, YIOPsJ0unBao-
LML ¥ OPTAHM3YIOIMIT COLMANTBHYI0 AKTUBHOCTD BOBIEYEHHBIX B chepy IpUMeHeHNs TpaBa
rpaxkjiaH u oprannsanuit. Kpome toro, kak 66110 ormedeHo JI. A. KepuMoBbIM, CCTEMHOCTD
COLMATBHO-9KOHOMIYECKOI, MICTOPUYECKO (GOPMALNL B [[e7IOM OOYCTIOBIMBAET U CUCTEM-
HOCTb (IIO[ICHCTEMHOCTH) €€ KOMIIOHEHTOB: 9KOHOMIYECKOIA, TIOMUTUIECKOI, IPaBOBOIL CHC-
T€eM, U3 YETO BhITEKAeT HEOOXOAUMOCTh CUCTEMHOTO IIOAXOMA U UCCIENOBAHNUS TAKXKE U ITUX
KOMITOHEHTOB.?

pask[ITaHCKUII TIPOIlECC — OTO BUJ YEIOBEYECKON [ESITENBHOCTH, a BCAKAS YeloBede-
CKasl [esATeIbHOCTD II0 CBOEMY XapaKTepy cUCTeMHa. IIpaBoBoe perynmpoBaHie, peaansa-
VS U IPYMeHeHe TIPaBa, TPAKJaHCKOe CYZOIPON3BOACTBO — BCE 9T BUJBI A€SATENBHOC-
T cucteMHbl. OTHIONb He CIyYallHO TPa>KAAHCKUIL IIPOLIeCC M peryIupylolee ero rpasx-
IAHCKOe IPOLeCCYaabHOE IIPABO B TEOPUY TPAZUIIMOHHO PACCMATPUBAIOTCS MMEHHO B Ka-
gyecTBe crcreM. Hampumep, A. A. MenpHUKOB XapaKTepU30Bal COBETCKUI IPakKIaHCKMUIT
IPOIleCC KaK CUCTEMY perTaMeHTMPOBAHHBIX HOPMAaMM TPa>kZaHCKOTO IIPOLECCYaTbHOTO
IIpaBa IpPOLIECCYa/NbHBIX AEMCTBUII CyAa IO OCYLIeCTBEHNIO IIPABOCYAMA IO T'pa)KfjaH-
CKUM [ieJlaM ¥ IIPOLIeCCYaAbHbIX AEMCTBUI APYTUX YUYACTHUKOB IIPOLECCa, PUHMMAIOINX
ydJacTye B paCCMOTPEHNM Jefla CyAOM U B MCIIONMHEHMNU CY[AeOHBIX pelIeHMil, — HeiicTBUIL,
KOTOpble COCTAB/IAIOT COTEp)KaHMEe TPaKZAHCKUX IPOLECCYyanbHBIX IIPaBOOTHOLIEHMIT
U COBEPILIAIOTCA B IOPsIKe, OIpefe/IeMOM HOpPMaMMU TI'PaXXJAHCKOTO IIPOLeCCYaTbHO-
ro npasa. CBOJICTBO CHCTEMHOCTY OOBEKTMBHO HEOOXOAVMO M KaK CIEHCTBUE IIPUCYIIEe
TPa>KAAHCKOMY CYJOIIPOM3BOACTBY, PABHO KaK U TI060MY MHOMY BULY NPOLEAYPHOI I0pH-
IMYeCKOM JesATeTbHOCTI.

[Tpexx/ie 4eM MpefCcTaBUTh TPAKJAHCKUI MPOLECC B KAYECTBE CUCTEMBI C MEXXI/IEMEHT-
HBIMV B3aMMOCBSI3SIMI, BIVSHIUEM 37IEMEHTOB Ha CUCTEMY U Ha Cpefly, HeOOXOOUMO OIpe-
IeUTBCS C TeM, UTO >Ke TaKoe cucTeMa. IIof cucteMoil OOBIYHO MOHMMAIOT COBOKYIIHOCTD
B3aMIMOCBSI3aHHbIX 9/IeMEHTOB, 00'beITHEHHBIX eJMHCTBOM Lieny (M1 HasHadeHus) u GpyHK-
IIYIOHA/IBHOII 1Ie/IOCTHOCTBIO. .. COBOKYIIHOCTb B3aMIMOCBSI3aHHBIX 37IEMEHTOB 00pasyeT Cuc-
TEMY TOJIBKO B TOM C/Ty4ae, KOT/ja OTHOLIEHSI MEXKY 9/IeMEHTAMM IIOPOXKAAI0T HOBOE 0c060e
KauecTBO 1Ie/IOCTHOCT, Ha3bIBa€MO€e CYCTEMHBIM VIV MHTETPATHBHBIM KadecTBoM.” [Tomo6-
HOe TIOHMMAaHIIe CUCTeMbI TpebyeT BbIsBIEHN I M aHAMN3a B TPAXK/JAHCKOM IIpoliecce, BO-TIepP-
BBIX, €I0 9JIEMEHTOB, BO-BTOPBIX, CYILeCTBYIOIMX MEXAY HMMIU B3aMMOCBSA3€I, B-TPETHUX,
eqMHOM 1y (Ha3HavYeHusI) MPoLlecca, 1, HAKOHeIl, OTBICKaHM 0C060ro KauecTBa, KOTOpPOe
MOXXHO OyZieT pacCMaTpyUBaTh B Ka4eCTBE CUCTEMHOTO (MHTETPaTUBHOTO).

OCHOBOIIOIATAOIIENl B CUCTEMHBIX UCCIEOBAHNSIX SBAETCSA MpoOeMa BbIIE/IEHS]
cructeMbl U3 cpenbl. OO6DbeKT (crcTeMa) NMpeACTaBseT OPraHM3OBAaHHYIO 4YacTb CPenbl,

> JJobpoinun H. M. TocypapcTBeHHOe ynpasneHue: Teopus u npakruka. CoBpeMeHHas BePCHsA HOBelilIes
ncropuu rocygapcraa. HoBocnbupck, 2010. C. 89.

* Kepumos J]. A. Meroponorus mpasa: mpefsMeT, QyHKuuy, mpobaembl ¢unocopun mpasa. M., 2003.
C. 229.

* Kypc cOBETCKOTro Ipa’kAaHCKOro IpoleccyaapHoro mpasa. T. 1. TeopeTudeckie OCHOBBL IIPaBOCYAUA IO
rpaxganckuM genam. M., 1981. C. 119 (aBrop rnaBsl — A. A. Me/TbHUKOB).
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BBIYICHEHHYIO U3 Hee U COOTBETCTBYIOIIYI0 (YyHKIIVIOHATBHOMY NpeIHA3HAYeHNIO CUCTe-
MbL® CucreMa eCTb COBOKYITHOCTb B3aIMOCBSI3aHHBIX 9/IeMEHTOB, 000COOIEHHAs OT Cpefibl
U B3aMMOJEVICTBYOIas C Hell Kak menoe.’ Cpefoil A/ CUCTEMbI I'PakJaHCKOTO IpOIiec-
ca ABIAIOTCS JEVCTBUSA, COBEpLIaeMble PasIMYHBIMU CYObeKTaMyU B CBSA3M C KAKUMM-TNO0
KOHKPETHBIM IIPaBOOTHOIIEHMEM, UX TIpynmoit. HekoTopsle 13 3TMX [eiCTBMII MOTYT
nprobperaTb paBOBOe 3HadeHue, gpyrue — HeT. O6ocobOIeHMe CUCTEMBI I'PaXKAaHCKOTO
mporecca OT Cpefibl MPOUCXOAUT 32 CYeT IPU3HAHUS 0COOOTO XapaKTepa COBepIIaeMbIX
CY/IOM M yYacTBYIOIIMMM B JieJie TUIIaMM JeVCTBMIT, UX IPaBOBOTO PerylIMpOBaHMNs, yCTa-
HOBJICHNUS 0COOOTO peXXMMa COBEpILIEHI I, HOPMATUBHOTO 3aKpeIIeHus: 0co60ii mpoleccy-
anbHOI GopMbl. B MeTomomornyeckom IaHe TpakJaHCKUI IMPOLecC MOXKET ObITb IIpef-
CTaBlieH KaK 0COOBIM 00pa3soM opraHM3oBaHHasi U GopMann30BaHHAS YacTh Cpefbl (Bceit
CUCTeMBbl OTHOLIEHUI B cepe paspelieHMs HPaBOBBIX KOH(IMKTOB U fieNl OeCCIIOPHOTO
XapaKTepa), BbIJe/ICHHAs M3 Hee VM COOTBETCTBYIOIAs CBOEMY (YHKIVOHATBHOMY Ipef-
HasHavyeHNu0. Kpome TOro, mpu BBIE/IEHUN CHUCTEMBI TPa>KAAHCKOTO IIpollecca U3 Cpefbl
HeoOXOAVIMO IIPMHYMATbh BO BHUMaHMe OFHO Ba)KHOe 00CTOATeNbCTBO. Kak 6bUIO yKasaHO
T. 10. bapuiunonabcKoi, ITTaBHBIM OT/INYUTENBHBIM CBOMCTBOM HOPUAMYECKUX IIPOLEAYP
II0 CPaBHEHUIO C MHBIMMU IIPOLIEAYPaMy, CYLIeCTBYIOIMMY B peanbHOI AeICTBUTEIbHOCTH,
SABIISIETCS TO, YTO 00pasyloliye IIPaBOBYIO NIPOLeypPy OOlIeCTBEHHbIe OTHOIIEHNS YIIOPs-
IDOYMBAIOTCA HOpMaMmu mpasa.® YmopsigodeHme mpaBOBBIMU HOpMaMy OOIECTBEHHBIX OT-
HOIIIEHWIT, COCTAB/IAIOIMX IPaXKIAaHCKOe CY[OIPOU3BOJICTBO, — 3TO U €CTh UX BBbIE/NEHME
u3 cpenpl. Qopmanuszanys ONpee/IeHHBIX [ENCTBUIT TTO3BOJISET CHCTEME B [laTbHeNIeM
B3aMMOJIe/ICTBOBATD CO CPefioil Kak efinHoe 1enoe. C y4eTOM U3T0KEHHOTO MOYKHO CJielaTh
BBIBOJ, O TOM, UTO 2pax0aHcKuil npouecc kak cucmema npedcmassnsem coboii popmanuszo-
BAHHYI0 COBOKYNHOCHb CBA3AHHBLX MeNY c000Li Inemennos, 000cobeHHyI0 om cpedvl U 63a-
UMOOeticmey Y10 ¢ Hell Kax eduHoe yeoe.

CucTeMHBIII ITOAXOJ, MOXKET OBITh MCIIOIb30BAaH MJIs PeIIeHNs aKTYaJbHBIX BOIIPOCOB
aHaIUTUIECKOI! IopucIpygeHIM. Tak, B HacTOsAIIee BpeMs JUCKYCCHOHHBIM B HayKe SIBIISI-
eTCsl BOIIPOC O TPaHMIIAX MPOLjecCyanbHo cepsl IpaBa, 0 TOM, KaKyIo esTeIbHOCTb MOX-
HO CUUTATh IPOLIECCOM CO BCEMU BBITEKAIOIIVMMU MOCAeACTBUAMN. HeKOTOPBIMM YUeHBIMU
BecbMa CYIIECTBEHHO U He BCerjja ONpaBJaHHO pAacCIIMpseTcs MpolieccyanabHas 00/1acThb
npasa. Hanpumep, A. A. [TapnymnHa mojaraeT, 4TO HY HAy4YHO, HU TEOPETUUYECKNU HeBep-
HO OIpaHMYMBaTDh HMOHATHE MPOLECCYaNbHOrO IpaBa HAOOPOM IPOlie/ly PHO-IIPOLiecCyalb-
HBIX MPaBUJI, 3aJI0)KEHHBIX B OT€YECTBEHHOM 3aKOHOJATEbCTBE VM B 3aKOHOMIATENbCTBE
Boo6uie. IIpoleccyanbHoe B IIpaBe — 3TO U «YIOPSJOYMBAIOLIVE», TIPOLeyPHblE HOPMBI
JaCTHOIIPABOBBIX JOTOBOPOB, I IIPOLiECCyaIbHbIe IIPeLefleHThI, U «IIPOLlecCyaabHble» IIpa-
BOBBIE UieV — HMPMHINIIBI IIpaBa. TONbKO TaKMM, IO €€ MHEHMIO, MOXKeT ObITh HOTHOLIEH-
HOe IIpefcTaBIeHNe 06 o6beMe IpolieccyanpHoll YacTu mpasa.’ HeTpygHO 3aMeTUTD, YTO
BOIIPOC O IIPOIleccyajbHOl cdepe B IpaBe — 3TO BOIPOC O IPAHMIAX IPOLECCYanbHOM
CHCTeMBbI U cpefibl. Ero pelreHre BO3MOXKHO KaK TPaAMIMOHHO IIyTeM aHalM3a XapakTepa
IesATe/IbHOCTH, TaK U C UCIONIb30BAHMEM CHCTEMHOTO IOfiXOfja — 4Yepe3 BbIABICHUE B TON

¢ Moeunesckuii B. JI. MeTomonorust cuctem. M., 1999. C. 46.

7 Ilepeeyoos . J1., Tapacenxo @. I1. BBenenne B cucTeMHbIIT aHanus. M., 1989. C. 82.

8 Bapuwnonvckas T. FO. TpaskgaHCKuit mpoiecc u mpoienypa (IOHsTHe, CIy>KebHasT PO/Ib, IIPOGIEeMBbI Teo-
puu 1 IpakTUKNM): ABTOoped. fuc. ... KaHJ. Iopuj. HayK. Tomck, 1988. C. 8.
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WIN MHOV [esITeNbHOCTY, IOMelaeMoll B IIPOLeCcCYaIbHY0 00/1acTh, OTBEYAIOIINX YCIIO-
BMAM IIPOLIECCYa/IbHOIM CUCTEMBI 37IEMEHTOB, B3aMIMOCBA3€Il M, IIaBHOe, L€l [eATeNlb-
HOCTU. AHAQ/JOTMYHBIN MeTOJ (aHAamM3 CUCTEMBI U CPEfbI) MOXeT OBITh MCIONb30BaH [IIs
OLIEHKM POJIM ¥ MEeCTa OTHE/NbHBIX NPaBOBBIX (EHOMEHOB B IIPOLIECCYaTbHOM MeXaHM3Me
6o 3a ero mpepenaMu. IIpuMepoM MOXeT MOCTY>KUTh HEOJHO3HAYHAS OLieHKA COIIallle-
HUI O IOJICYJHOCTY ¥ NOABEJJOMCTBEHHOCTM, flaBaeMasl B TeOpUM U Cy/ieOHON IpaKTUKe.
CBoiicTBa Cpebl OKa3bIBAIOT CAMOE€ HEIIOCPeACTBEHHOE BIMAHME Ha CBOJICTBA BbIJIe/IEHHO
U3 Hee CUCTeMbl. Pa3BuTue B cpefile OTHOIIEHNII, OCHOBAHHBIX Ha YaCTHOM MHTepece, I10-
POXX/laeT yCUIEHME UX PONM B yHpaBIAMIIEN cUCTeEME. B 3TOM MOXHO yCMOTpeTh NpOsB-
JIeHMe XapaKTePHO 0COOEHHOCTU COLMANbHBIX CUCTEM — UX OTKPBITOCTHU, CPAIeHHOCTN
CO CpeJIoil.

Inemenmot cucmemvl 2paidarckozo npoyeccd. JneMeHTaMI B TEOPUM HMPU3HAIOTCS He-
JleIMMble YacTU CUCTEMBI, a leTuMble — TofacucreMaMu. HemenuMbiMy 4acTsIMU CUCTEMBbI
IPa>K/IaHCKOI'O IIpoliecca ABIAITCA IpolieccyaibHble feiicTBUA. B KayecTBe feNMMBIX Yac-
Tell (ofcucTeM) IPask/JaHCKOTO IIPOIjecca JOMKHBI paCCMaTPUBATHCS KOMIITIEKCHI IIPOLiec-
CYaJIbHBIX MEVCTBMII ¥ OTHOLIEHWUI, OO'beJMHEHHBIX €IMHON IPOLECCYaNbHOI Lebl0 —
IIPAaBONIPMMEHNUTETbHbIE IIMK/IBI ¥ CTAAVY LVKIIOB.

CucreMa — MHOXECTBO B3alMOCBA3aHHBIX 3/IEMEHTOB, KaXK/BIJI 13 KOTOPBIX CBA3aH
IPsMO VIV KOCBEHHO C K&XKIBIM APYTUM 9/IEMEHTOM, a [iBa JII00ble ITOIMHOYXXECTBA 3TOrO
MHOYKECTBA He MOTYT OBITb HE3aBMCUMBIMU... JJIEeMEHTbI CUCTEMBI 00PasyIOT IOTHOCTHIO
CBSI3aHHOE MHOJKECTBO, KOTOpble HEBO3MOXHO Pa3/IOXUTh Ha HECBA3aHHbIE NOJMHOXECT-
Ba. [T03TOMY, XOTS CUCTeMa MOXET SB/IATbHCS YacTbI0 OOJIBIION CUCTEMBI, ee Hellb3s PasJio-
KIUTb Ha He3aBUCUMBbIe TofcucTeMbl.'’ [leficTBMA, C KOTOPBIMU HOPMBI IIPOLIECCYaTbHOTO
IIpaBa CBS3BIBAIOT IOPUMYECKMEe TOCHE[CTBUSA B BUJE BO3HMKHOBEHUS, M3MEHEHUS WU
IpeKpalleHNs] IPaBOOTHOIIEHNII (fopupudeckye (akTel), 0Opasyl0T MHOXECTBO, B paM-
KaX KOTOPOTO Ka)kfioe M3 IIPOLIeCCYaNbHBIX JeVICTBUI (971EMEHTOB) CBS3aHO IPAMO WU
KOCBEHHO C Ka)XbIM APYIMM IpPOLECCYaNbHBIM [eiiCTBUEM (/IEMEHTOM), aBa J00ble
HOZMHOXecCTBa (CTajfiuy, LMKIIBI) 3TOr0O MHOXKECTBA He MOTYT OBITb He3aBUCUMBIMM. Bce
9TM 9/eMEeHTBl J MHOXKeCTBa 00Pa3yloT CUCTEeMY TPaKHAHCKOIO CYLOIPOM3BOACTBA (IIpO-
jecca) — MOMHOCTBIO CBsI3aHHOEe U OpPMaTM30BaHHOE MHOXECTBO, KOTOPOE HEBO3MOXXHO
Pa3/I0XNUTD Ha HECBsA3aHHbIE TOJIMHOXKECTBA.

COBOKYITHOCTb OOJIBLIOTO YNC/Ia 37IEeMEHTOB (0OBEKTOB) CTAHOBMUTCS CHCTEMON JTNIIb
TOTA, KOTAA MEXJAY HMUMU 3aJaH KaKol-HUOYAb 3aKOH B3aUMOJENCTBUA — Oymyliue
CTPYKTYPHblE 3aKOHOMEPHOCTU cMcTeMbl. IIpy 9TOM CTpyKTypHBIE 3aKOHOMEPHOCTM Ca-
MUX OODBEKTOB MOTYT He COBIAJaTh C 3aKOHOMEPHOCTSIMU B3aMMOZAEICTBUSI MEXAY 00b-
exTamMn.'' B cucreme rpa’kaHCKOrO CyJOIpPOM3BOJCTBA IIPaBUjIa B3aXMOAEICTBUS 3aaHbl
HOpMaMU T'PaKJaHCKOTO IPOIlecCyanbHOTO MpaBa. OCHOBHBIM 3aKOHOM B3aMMOJeJICTBUA
CTAHOBSTCA HPMHLMIBI IPOLECCYaJIbHOTO 3aKOHOJATeNbCTBA, BbIpaXkamlie ooOrne
CTPYKTyPHbIE 3aKOHOMEPHOCTM CHCTeMbl. 3aKOHOMEPHOCTH OT/ebHBIX 3/IeMEHTOB MOTYT
He COBIIQJaTh C 00IIMMM 3aKOHOMEPHOCTAMM B3aMIMOJENCTBMS MeX/y o0beKTaMu, U B Ta-
KOM CjIy4ae OHM NPHOOpeTaloT ClieljuMaabHbIl XapakTep. Hampumep, oTHenbHbIe IIpaBua
TPETeiCKOro pasdupaTenpbcTBa (CAMOCTOSITEIPHON IONCUCTEMBI TPAXKITAHCKOTO MPOILeC-
ca) BO MHOTOM COBIIaJal0T C HOPMaMy TPaKFAHCKOro (apOMTPaskHOTo) IPOLECCYaaIbHOrO

1 Axogpp P., Imepu @. O yeneycrpemnenHbix cucremax / Ilep. ¢ anrm. M., 1974. C. 27.
" IIpaneuweunu V. B. CucteMHbIII TOAXOR 1 obuiecucTeMHble 3akoHOMepHOCTH. C. 105.
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3aKOHOJATENbCTBA. IlepBble M3 HMX CTAHOBATCS CHELMaJbHBIMI II0 OTHOLIEHNIO K OOLIM
(mponeccyanpHbIM), 4eM obecreumBaeTCs MX HPUOPUTETHOE JeVICTBME, He MPOTUBOpeYa-
1jee OOLIM LIe/IIM OCHOBHOJ CYCTEMBI.

Ilenv MMeeT BaKHelllllee 3Ha4YeHMEe IJIA aHANINM3a JIIOOON CUCTEMBI M ee KOMIIOHEHTOB,
Beflb, KaK OTMeYaeTCs B JIMTepaType, caMa CHUCTeMa eCTb CPelCTBO JOCTYDKeHUA Lemn.'?
Llenpio rpa)kJaHCKOTO MpOIecca KaK CUCTEMBI ABIAETCA JOCTMXKEHME KOHKPETHOTO IIpa-
BOBOTO pe3y/bTaTa, 3aK/II0YaIOLIErOCs B YIOPALOYEHUN NEeICTBUI 1 OTHOILIEHNI, BOSHIKA-
IOIIMX B CBA3M C HEOOXONMMOCTBIO IPUBEfieHNs OOLIeCTBEHHBIX OTHOLIEHMIT B COOTBET-
CTBHME C YCTAHOBJICHHBIMM NpaBUIaMM, obecledeH1sI UX OINTMMANbHOTO (PyHKIIMOHMPOBA-
HUA U CO3TaHNA YCTIOBU [/IS1 pa3BUTHA.

OcHOBHbIE 853U 6 cucteme TPaKIAHCKOTO Ipollecca — 3TO IpolleccyanbHble IpaBo-
OTHOIIeHNUA. DTa UX QYHKIVOHAIbHAA PONIb OblIa OTMEYeHa B JOKTPIMHE IIPOLIECCYaIbHOIO
npaBa. Tak, A. A. MelbHUKOB yKasbIBaj, YTO INpoOIlecCcyanbHble ITPABOOTHOUIEHU Cllara-
I0TCA U3 INPOLECCYaNbHBIX JECTBUI yYaCTHMKOB IpOLecca, IPOLecCcyaabHble MPaBOOT-
HOILIEHMS eCTb He YTO MHOe, KaK perynupyemas IIPaBOM B3alMHas CBA3b U 3aBUCUMOCTD
MeXJy IIPOLeCCyaIbHOI HeATEeNbHOCTBIO YYAaCTHUKOB IIpolecca.” VI ecnyu u3 melicTBUIL
CyZla M MHBIX YYacTHMKOB IIPOM3BOACTBA IO JeNy CKIafbIBAIOTCA CTaguy (IIOJCUCTEMBI
Ipollecca, €ro 31eMEeHTBI), TO IPOllecCyalbHble IIPaBOOTHOLIEHNS — 3TO B3aMMHBIE CIC-
TeMHBbIe CBS3H, IOPOXJAIOIIye CBOJCTBO IIeIOCTHOCTH, CBA3Y, obecIiedyBalole peann-
3alMI0 (QYHKIVOHAJIBHOTO Ha3HadeHNsA cucTeMbl. HO poib IpaBOOTHOLIEHMIT B CHCTeMe
He JICYepIIbIBaeTCHA MX (YHKIMeNl TONbKO KaK CUCTeMHBIX cBA3eil. IIpaBooTHOIMIeHMA —
3TO HEeOOXOJUMBIN 3eMeHT YIpaBJIeHNUsA B CUCTEMe, 3TO CBSI3b MEX/Y YIPaB/IAOIIIMN
U YIPaB/IsIeMBIMU CYODBeKTaMy, YCIOBME pPe3yIbTaTUBHOTO BO3[ENCTBUA YIIpaBIIsIOLeit
CHUCTeMBI Ha yIpaBiAeMyo. B cBow o4epefb COBOKYIHOCTh IPOLECCYaIbHBIX TPABOOTHO-
IIEHNII TAK)XXe IP1oOpeTaeT CUCTEMHBbIE CBOJICTBA.

Bbito 6bI HeBEpPHBIM OTPAHMYMBATLCA AHANM30M TOJIBKO BHYTPUCUCTEMHBIX CBs3ell
Tpa>kAaHCKOro Imporjecca. CUCTEMHBII MOAXON TpebyeT MCCIeSOBaHMs TaKyKe U BHELIHUX
CBA3EN, TeX, KOTOpbIE COEJUHAIT CUCTEMY TI'PaXKJAHCKOTO CYHOINPOM3BOACTBA C APyTHU-
MU 397IEeMEHTaMI CUCTEM COLMAIbHOIO yIpaBieHus 6omee BBICOKOTO YPOBHs, a TAKXKe CO
cpepoil. Tonbko IpM COOMIONEHMM STOTO YC/IOBUSA CTAHOBUTCS BO3MOXKHBIM BBISABIICHUE
CYLJHOCTM TPaXKAAHCKOTO IIpoljecca KaK IPaBOBOro ¢eHoMeHa, Kak (HOpPMbI COLVATBHO-
ro ympasnenus. V. A. JKepyonuc ormedas, 4To 0OBEKTUBHO CYIIECTBYIOT CBSA3YM MEX[Y
ABJIEHNAMY, COCTABJIAIOIVMY COBETCKMIT TPaXkJaHCKUI IIPOIlecc, ero cofepKaHue (BHYT-
PEHHMe CBS3M), M CBA3YM COBETCKOIO I'Pak[JaHCKOTO IIpoliecca KaK LeJIOr0 C APYTUMU fB-
JeHNAMMN (BHeUIHMe CBA3M)... TO/NbKO ITIaBHAS ONpefeNAIoas BHYTPEHHAS CBA3Db U I7IaB-
HasA ONpefle/AIasd BHEIIHAA €r0 CBA3b BBIPAXKAKIT CYIIHOCTb COBETCKOTO I'PaXXJaHCKOIO
mpolecca Kak siBleHns.* CkaxeM 0orblile, MIMEHHO OCHOBHAsl OIpefe/IsAiolias BHYTPeH-
HAA CBA3Db ¥ ITIaBHAsA ONpefeNAlasd BHENIHAA €r0 CBA3b 3alal0T COOTHONLIEHNE NTPUEMOB
U CIIOCOOOB PETyNIMPOBaHNUs OTHOIIEHMII, BOSHUKAIOIMX B CBA3U C PaCCMOTPEHMEM Jefa
B cyzie. I/maBHaA omnpepensmomas BHYTPEHHASA CBA3b I'PAXKJAHCKOTO IpOIlecca U ITaBHAsA
OIIpefie/IAIONIasi BHELIHAS er0 CBsI3b OCHOBAHbI Ha BIACTHOM Hadvaje, 9TO IYOIMYHBIE OT-
HOUIEHM A BIACTU ¥ OSYMHEHN A,

12 [Iepezyoos . V1., Tapacenxo @. I1. Beepenne B cuctemusiit ananus. C. 68.

'* Kypc coBeTCKOro rpak;laHCKoro npoieccyanpHoro mpasa. T. 1. C. 117 (aBTop rnaBbl — A. A. Me/nbHUKOB).

' JKepyonuc M. A. CymHOCTb COBETCKOTO TpaK[IaHCKOTo Ipouecca // Poccmitckuii eXXerofHUK TpakiaH-
cxoro u apburpaxxHoro nporecca / ITox pen. B. B. SIpkosa. Ne 5. 2006. CII6., 2007. C. 491.
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Cucmemmvle kawecmead. B kadecTBe 0COOBIX HOBBIX CYICTEMHBIX Ka4eCTB, 00be AV HAIONIX
37IEMEHTBl B eIMHYI0 CUCTEMY, MOXXHO pacCMaTpUBaTb 3MEPHKEHTHOCTb U IJ€IOCTHOCTD.
ImepdneHmMHOCb — ITO BOSHUKHOBEHME B CUCTeMe HOBBIX MHTETPATUBHBIX KauecTB, He
CBOJICTBEHHBIX ee KOMIIOHeHTaM."” Kak y>ke oTMe4yanoch, KOMIIJIEKC CBSI3aHHBIX MEX/y CO-
6011 971eMEeHTOB 00pasyeT CUCTEMY TO/IBKO B TOM C/y4ae, KOTZja OTHOLIEHNUS MEX/Y HUMU
HOPOXJAIT 0c000€e HOBOE KaueCTBO, CTAHOBAIeeCs CUCTeMHBIM. B rpajklaHCcKOM IIporjec-
ce KaK CCTeMe TaKMM HOBBIM KaueCTBOM /I COBOKYITHOCTH 3/IeMEHTOB (IIpoliecCcyanbHbIX
IeVICTBUII) CTAHOBUTCS ee 0COODIN IOPUAUKIVIOHHBIN XapaKTep, OTIMYHBI OT Xapakrepa
KaXXJIOTO U3 37IeMeHTOB (Iofava JMCKa, BbIHECEHMe OIpefenieHus 1 T. f.). O6befuHeHHbIE
HpolieccyanbHoil GOPMOIL polleccyanbHble IEeMCTBUA B CCTeMe 00pasyIoT IIPaBOBOI Me-
XaHM3M, FaPAaHTUPYIOLINIL C BEICOKO JJOIEN BEPOATHOCTYU NOCTVM KEHIE ITOCTABIEHHOI 3a-
KOHOJIaTe/IeM Lie/IN.

OMepAKEeHTHOCTD IpHoOpeTaeT Ba>KHOE 3HAUECHNE [I/IsI CCTEMHOTO aHa/I13a IPa>k JaHCKO-
ro npotecca. Bo-nepBbIX, Kak ObIIO CIIPaBe/IMBO 3aMEYEHO YUeHBIMY, He/lb3s IPeCKa3aTh
CBOJICTBA CUCTEMBI B LIeJIOM, pa3bupast ee 1o 4acTsaM. He cexpeT, 4TO B JOKTpMHE MpOLiec-
CYaJIbHOTO IIpaBa TPAAUIIMOHHO aHAIU3UPYIOTCA OT/I€/IbHbIE YACTV CUCTEMBI I'PakJaHCKOTO
npolecca 1 Ipak/JaHCKOTO IIPOLECCYyaIbHOTO ITpaBa — IPOU3BOJCTBA, IMKJIbI, CTaiUN, VH-
CTUTYTHI U T. [i. TaKoil HOAXON UpeBaT TeM, YTO He TO3BOJIACT IPEABUAETD BCe MOCTEeNCTBIA
HeVICTBIMS TON M/IM MHOI HOPMBI B CUCTeMe, OLIeHUTD ee 9 (PeKTUBHOCTD.

Bo-BTOpBIX, CBOVICTBO 3MEPHKEHTHOCTY HEOOXOMMO NPUHUMATh BO BHUMAaHNE IPU
oleHKe 9 (eKTUBHOCTY HEMCTBUSA CUCTEMBI U OTHEIIBHBIX ee 37eMeHTOB. Ciaydan, Korga
CUCTeMa ABISAETCS «CYMMOI» CBOMX 4YacTell, He IIpaBUJIO, a pefyaliliee uckaodenne. [Ipa-
BIJIOM >Ke sIBJISI€TCSL TO, YTO BKJIaJ HAHHON 4acTy B oOIjecucTeMHBbI 9¢pdeKT 3aBUCUT OT
BKJ/IQIOB JIpyrux 4acreit. [loaToMy, Hampumep, eCny 3aCTaBUTh KaXKAYIO 4acTb (PyHKI[MO-
HYPOBATh HAMIYYLINM 00pa3oM, TO B LjefioM 3¢ deKT He OyfeT HauBBICIINMM.' SIpKUM TIpu-
MEpPOM MOXKeT HOCTY>XUTb CUTyalMsl, CIOKMBIIASCA C MICIIO/IHEHMEM BBIHOCUMBIX CyJaMM
pemennit. Ckonb ObI HM Oblma coBepileHHa 1 9¢d(eKTUBHA CHUCTeMa CYOIPOM3BOACTBA,
I ofIiecTBa KOHEUHBIN pe3y/IbTaT ee PYHKIVOHMPOBAHNUA M3MepACTCA KadyeCTBOM (ak-
TUYECKOT'O MCIIOJTHEHMsI CYAeOHbIX pelieHnil. bes 9TOro mofTBep)XeHHOE IIPABO OCTACTCS
IeK/IapaTUBHBIM U He 0OecIiedrBaeT yAOB/IeTBOPEHMe MHTepeca 00PaTUBILIErocs INIla.

B-TpeTbux, 06befUHEHHDIC B CHCTEMY 9/IEMEHTBI MOTYT TepsATh CBOICTBA, IPUCYIME UM
BHE CHUCTEMBI, WM IprodpeTaTh HOBble.” MHOrMe IpaBOBbIe SIBIEHUs B paMKaX CUCTEMBI
TPa’KJAHCKOTO CY[IONPOM3BOJCTBA (IIpollecca) yTpadMBaOT caMOCTOATE/IbHOE 3HAYeHMe, Te-
PSIOT CBOJICTBA, MPUCYIIME UM BHE CUCTEMBI, HO IPUOOPETAIOT HOBble — CBOJICTBA IOPUIN-
4ecKMX (aKTOB, C KOTOPBIMU IPOLieCCyaNbHOE 3aKOHONATEIbCTBO CBSI3BIBAET HACTYIUIEHME
IIpaBOBBIX NOCIeACTBUIL. [loKasaTebHO 3TO NPOAB/IAETCA B OTHOLIEHUM aKTOB M JIeICTBUIA
U3 cepbl YACTHOTO IIPaBa, a TAK)XKe B OTHOIIEHNI COIVIALIeHNIT, KOTOpbIe TPaJUIIOHHO CYM-
TAIOTCS «IPOLIECCYa/IbHBIMM», HO 3aK/II0YAIOTCA 32 paMKaMu IIpoliecca BooOie (Hampumep,
apOuTpakHOe (TpeTelicKoe) COIIallleHye, COIAIIeHNe O IOCYAHOCTI U T. 1.).

Eie ofHMM KauecTBOM, II03BOJIAIOIIMM PacCMaTpUBAaTh COBOKYIHOCTb OOJIBIIOTO YNC-
7Ia 37IEMEHTOB KaK €IMHYI0O CUCTEMY, ABNAETCA yenocmuocmop. 110 11eMT0CTHOCTIO MOHMMA-
I0T BHYTPeHHee eVHCTBO U IPMHINUINATbHYI0 HECBOAMMOCTb CBOJICTB CUCTEMBI K CyMMe

'* Kauana B. B. OCHOBBI TeOpMM CUCTEM U CUCTEMHOTO0 aHanu3a. M., 2007. C. 100.
' [Tepeeyoos @. J., Tapacenko ®. II. Beenennue B cuicremusiit aHamus. C. 271.
7 Usanosa T. IO., IIpuxodvko B. V. Teopus opranusanuu. CII6., 2004. C. 32.
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CBOJICTB COCTaBNAKIINX ee 371eMeHTOB.® CHCTEeMHYI0 LIeIOCTHOCTh HMOPOX/IAI0T OTHOIIe-
HUS MEX/[Y 97eMeHTaMl, HallpaB/lIeHHble Ha peann3annio QyHKIVMOHAIPHOTO HAa3HAYEHMS
CHUCTeMbI — HOCTYDKeHMe efyHoll Lemn. Kakum ke o6pasoM GopMupyeTcs CUCTEMHOE Ka-
4eCTBO LIETOCTHOCTY B TPaXklaHCKOM cyponpoussopactse?! Kak ykasoiBan V. A. JKepyonnc,
HapyIllleHHOe MM OCllapMBaeMoe MaTepuasibHOe IIPaBOOTHOIIEHNE KaK IpeAMeT Impolecca
NIpUJAET eVHBIN, LeIOCTHDIN XapaKTep BCEl MPOLeCCYyaNbHON NeATeTbHOCTI 110 KOHKPET-
HOMY JielTy. 3alljuTa IpaB, BbITEKAIOIMX U3 ONPeNeTeHHOIO MaTepUalibHOTO MIPaBOOTHOIIIE-
HUs, TpeOyeT OT CyAa U BceX YYaCTHMKOB Ipoliecca lieJieyCTpeMJIeHHOI, HallpaB/IeHHOI Jie-
ATeIbHOCTI.Y T'parkJaHCKMIT Ipollecc HeOOXOAVMO pacCMaTpUBaTh KaK CUCTEMY HeVICTBMIL,
CKJIQ[bIBAIOIMXCS B CBSI3M C HEOOXOMMMOCTHIO 3AIIUTHI IIPAB U MHTEPECOB, BHITEKAOIIX 13
oTIpefie/leHHBIX MaTepUaTbHBIX IPaBOOTHOLIEHNIL, T10 IOBOlY pa3pelleHN s IPaBOBOTO CIIopa
(ropmamveckoro fena).

ITe0CTHOCTD BO3HMKAET O/Marofaps CBSA3SIM B CUCTeMe, KOTOPble OCYIeCTBIIAIOT Iepe-
HOC (Tepefady) CBOJICTB Kaj/IOTO 3JIEMEHTAa CUCTEMbl KO BCEM OCTAIbHBIM 3/IeMeHTaM.>’
B rpaxaHCcKOM Ipollecce BaXKHYIO PO/ib B Ilepefjaue CBOJICTB KaK/[OTO 37IeMeHTa CYCTeMbl
KO BCEM OCTA/IbHBIM 3/IeMEHTAM UTPAIOT IIPABOOTHOLIEHN, a TAK)Ke IMPUHIIUIIBI TPaXkJaH-
CKOTO TIPOI[eCCYyanbHOTO IIpaBa, KOTOPbIe B XOfle peanusaluy HOpM MOCTEeJHEro CTAHOBAT-
Csl IPUHIMIIAMY TIPOLIECCYaNbHOI fesATenbHOCTU. Henmb3s 3a0bIBaTh M O TOM, YTO Tpax-
TAHCKUIT IPOLIECC — ITO MEMEHT OOJIBIIOrO YMUCIA CUCTeM Oojiee BBICOKOTO YPOBHs (Clc-
TeM IpaBOIIpMMEHEeHN s, IPABOBOTO PEryIMpOBaHNsA, COLMAIBHOIO YIIPABIE€HU A, CUCTEMBI
TPa>KIAAHCKON IOPUCAMKINM, CUCTEMBl paspelleHNs (YperyliupoBaHMs) IPaBOBBIX KOH(-
JIMKTOB ¥ MHOTUX APYIUX). BrionHe o4yeBMIeH BBIBOJ O HEOOXOLMMOCTY ydeTa IepefaBa-
eMbIX T'Pak/IaHCKOMY IIPOIIeCCy CBOJCTB OCTAJbHBIX 37IEMEHTOB BCEX ITUX CHUCTEM, B TOM
qyc/le NP MX M3MEHeHMM. B CBOIO ouepefp, CBS3M B cucTeMax 0ojiee BBICOKOTO YPOBHS
IePEHOCAT CBOJCTBA I'Pa’X[JAaHCKOTO Ipoliecca (/eMeHTa CUCTEMbI) KO BCEM OCTaTbHBIM
aneMeHTaM. IIpuMepoM MOXKeT CTaTb OTMe4YaeMas MHOTMMM CIIeLManiCcTaMy «IIpoleccya-
NU3AIsI» TPETENCKOTO pa3bupaTenbCTBa.

[Tepemadeit cBOMCTB Ka>KAOTO 37IeMEHTA CUCTEMBI KO BCEM OCTA/IbHBIM 3/IEMEHTaM OIIpe-
menseTcs fieficTBMe IPaBOBOTO MeXaHM3Ma aHAIOTUM B Tpoliecce. IIpu oTCyTCTBUM HOPMBI
IIPOLeCCYa/IbHOTO IIpaBa, peryJIupylolleil OTHOLIEH! A, BO3HUKILINE B X0 I'PakJaHCKOTO
CYIOTIPOM3BOACTBA, CY/AbI O0LIeN IOPUCAVKLNY IPUMEHSIOT HOPMBL, PEI'yIUPYIOLIVe CXOf-
Hble OTHOIIeHN s (aHa/IOT U 3aKOHA), @ TP OTCYTCTBUMU TAKOBBIX AEMICTBYIOT UCXOAS 13 006-
VX IPYHIINIIOB OCYIeCTBIeHN A MpaBocyAns (aHajmorus npasa) (4. 4 ct. 1 I'TIK PO). B ap-
OUTPa>XHOM TpoIiecce KaK IMOACKUCTEMe IPakIaHCKOTO Mpollecca Tak)Ke, Ha HALI B3IJISA,
JeiiCTByeT aHAaNOTMsA 3aKOHA M aHaoTuA npasa. [Ipy 3ToM cucTeMHas ponb aHAJIOTUM 3HA-
YUTEbHO LIMpe, HeXXeMy BOCIIONHEeHYe IPoOeoB NpaBoBOTo perynnposBanus. Kak 6s10
otmedeHo C. C. AneKkceeBbIM, B IIpaBe BEIpaOOTaHBI TaKye BHYTPEHHME MEXaHN3MbI, KOTO-
pble JaI0T BO3MOXKHOCTD KaK Obl CMATYNTD B TOM VIJIM THOM KOHKPETHOM C/Ty4ae POCYeTh
3aKOHO/ATeNs1, 00eCIeYnTh eICTBIE IOPUANYIECKNX HOPM B COOTBETCTBUM C TpebOBaHM -
MI Pa3BMUBAIOLINXCSA OOIIECTBEHHBIX OTHOLIEHMIT. DTUM JJOCTUTAIOTCSA CAMOPEryInpoBa-
HIle, CAMOHACTPOIIKa IPaBOBOII CUCTEMBI, ee 3¢ PeKTUBHOe QYHKIVOHNPOBAHIE B YCTIOBY-
SIX U3MEHYMBOII, Pa3BUBAOIIENCS CPeNbl, IPUIEM TaKUM 00pa3oM, ITO IPABO COXPAHsIET

18 IIpaneuweunu V. B. CucteMHbIII TOAXON 1 0bLIeccTeMHbIe 3aKoHOMepHOCTH. C. 42.
¥ JKepyonuc M. A. CyIHOCTb COBETCKOTO I'paXkjjaHcKoro mporecca. C. 485.
* Kauana B. B. OCHOBBI TeOpUU CUCTEM 1 CHCTeMHoro aHanu3a. C. 101.
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BCe BpeMsI KaueCTBO CTabM/IbHOJ HOPMAaTMBHO-IIPABOBOI CHCTEMbI OOIIECTBEHHOTO pery-
nupoBaHMs.?!

CrencTBUsIMU LIeIOCTHOCTM CTAHOBATCS mo6ouHble addektrl. Korma ocymectsusercs
KaKoe-1100 M3MeHeHMe B O{HOI YaCTV CUCTEMBI, €r0 BIUsHNE PaCIPOCTPAHIETCs B pa3Hble
CTOPOHBI, TOITOMY [EICTBUSA B IIpefie/iaX CUCTeMbl He MOI'YT ObITh OTPaHMYeHbI TOTBKO OT-
Ie/IbHOI ee YacTbhl0.”? DTOT CUCTeMHBII 9P eKT LeTOCTHOCTU MIMeeT BayKHOe 3HaueHNe Kak
B IPAaBOTBOPYECKOIT, TaK M B IIPABOIPUMEHNUTENBHON [iesITeNbHOCTU. VI3MeHeHMe 0OBbeMa
U COfiep)KaHMs CYyObeKTUBHBIX MaTepuaNbHbIX (TpaXKHaHCKUX, CEMEITHbIX, TPYHLOBBIX) IIpaB
C HeOOXOAMMOCTBIO TpeOyeT KOPpeKTUB B GOopMax MX 3aLUThl B Cyfe. DTUM 0OCTOATENb-
CTBOM OBIJIO 00YCTIOB/IEHO, HAIIPUMeD, BBeJleHNe B apOMUTparkHOe IIPOolieccyaqbHOe 3aKOHOA-
TEIBCTBO OCOOBIX MIPABUII O MOPsIKE PACCMOTPEHMS i/l [0 KOPIIOPAaTUBHBIM criopaM (rmaBa
28.1 ATIK P®) u uckaM, nofaBaeMbIM B 3a1uTy rpynmnsl 1ul (rnasa 28.2 AITK P®).

Il mpuMeHeHMsI CUCTEMHOTO IIO[IXOfa HeOOXO[MMO OTBICKATh B IIPOIECCE OCHOBHBIE
npusHaxu cucmem. B rccnepoBaHMAX MO 00Iell TeOpUM CUCTEM BBIIENSAIOTCS, IO KpaiiHell
Mepe, 4eThIpe TaKMX OCHOBHBIX MPU3HAKA, KOTOPBIMIU JOMKHBI 00/71a/jaTh 00'BEKT, SIBTIEHNE
VIV YIX OTZ€/IbHBIE TPaHy JI/I TOTO, YTOOBI X MOYKHO OBIIO CUMTATD CUCTEMOIL.

Ilepsas napa npu3Haxkos — 9TO MPU3HAKMU LETOCTHOCTY U WieHMMOcTn obbekra. C ofi-
HOJl CTOPOHBI, CUCTeMa — 3TO IeJIOCTHOe OOpasoBaHMe M IPEfCTAB/sAET 1IeIOCTHYI CO-
BOKYIIHOCTDb 37IEMEHTOB, @ C APYTOil CTOPOHBI, B CUCTEMe YeTKO MOXKHO BBIAEIUTH ee dJle-
MeHTBHI (1eocTHble 00beKThI).” [pakZaHCKUII MPOLeCC — 9TO LeIOCTHOEe OOpa3oBaHIe,
obnagaoliee BHYTPEHHUM (QYHKIMOHATBHBIM eJVHCTBOM I IIpeCTaBIAoLIee IeTOCTHYIO
COBOKYITHOCTD 371eMeHTOB. CUCTEMHYIO LIe/IOCTHOCTb B IPOLjecce MOPOXKAAT OTHOIIEHMS
MeXJly 9/IeMeHTaMl, HallpaBjleHHble Ha peajl3alNio Ha3HAUeHUs CUCTEMBI — JOCTVDKEHME
e[IVHOI Ile/M, ¥ CBSI3aHHBIE C HeOOXOAMMOCTbIO 3AIINThI NIPaB U MHTEPECOB, BBITEKAIOLINX
U3 OIIpeflelleHHBIX MaTepUaTbHBIX IIPAaBOOTHOLICHNII, OTHOIIEHNI! [0 IOBOAY paspelleHs
IIPaBOBOTO CIIOpa (IOPUMIECKOro jena). BMecTe ¢ TeM B IIpoljecce MOXKHO BBIYIEHUTD €I
97IeMeHTBHI (IIpOllecCyanbHble AeCTBIL).

Bmopoii npustak — 310 Hamudye 60jiee WIM MEHee YCTONYMBBLIX CBsA3ell (OTHOLICHMNI)
MeXJy 97IeMEeHTaMU CUCTeMBl, IIPEeBOCXOAAINNX 10 CBOelt cule (MOIHOCTY) CBA3K (OTHO-
IIeHM 1) STUX /IeMEHTOB C 97IeMEeHTaMM, He BXOAAIMMHU B JaHHYIO cucTeMy... C CUCTeMHBIX
HO3UINI OIpefe/sIOMMI SAB/ISAIOTCS He /TI00ble CBSA3M, a TONbKO JIMIIb CYILeCTBEHHbIE
cBsA3M (OTHOIIEHMs), KOTOpble OIpefeNAl0T NHTeIPaTUBHbIE CBOICTBA CUCTEMBL>! AHanu3
OTHOIIEHUII MEX/y 9/IeMeHTaMIU CUCTeMbI TPa>kZaHCKOTO IIPOLiecca CBUAETENbCTBYET O Ha-
VYU YCTOVMYMBBIX, CKaXKeM fiaxke Oorblie, GOpMann30BaHHBIX CBSI3€N MEX]Yy d7eMeHTa-
MU CUCTeMBI (IIpOllecCyanbHbIX IPaBOOTHOLICHMIT), IPEBOCXOAANIX B paMKax IIpolecca
IO CBOeII cuyte CBA3M (OTHOIIEHM) TI0OBIX ITUX JIEMEHTOB C 37IeMEHTaMU, He BXOJALMMU
B JaHHYIO CHUCTeMy (HampuMep, BHEIPOLIeCCYa/NbHbIe OTHOLICHMS MEX[Y IMLAMU, y4acT-
BYIOIMMH B fieJie, Ml MHBIMY CYO'beKTaMy IpaklaHCcKoro o6opora). Cuia OTHOLIEHUI IIPO-
IIeCCyalbHBIX IPOSIBISETCA B TOM OCOOOM IIPaBOBOM 3HA4YeHUM, KOTOpOe VM IPUAAETCS
HOpPMaMI TPak/JaHCKOTO IIPOLIeCCYabHOTO IIpaBa, B UX 0coboil mpaBoBoit popme. Ompe-
HeNMSIIOMIMMM C CCTEMHOI TOYKY 3pEHMsI SIBIISIIOTCS He JI00bIe CBS3Y, a TOBKO Te U3 HUX,
KOTOpbIE OIIPefie/IAI0T MHTerPaTUBHBIE CBOJCTBA IPOLECCYaNbHON CHCTEMBI. TaKOBBIMU

2 Anexcees C. C. Teopus npasa. M., 1995. C. 259.

Kauana B. B. OcHOBBI TeOpUM CHCTEM U CUCTeMHOro aHanusa. C. 101.

IIpaneuweunu V. B. CucTeMHBIN IOAXON, 1 061eccTeMHbIe 3aKoHOMepHOCTH. C. 47.
Tam xe.
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ABJISAIOTCS OTHOIIEHM ST, B KOTOPBIX 00513aTe/IbHBIM CyOBEKTOM ABTAETCS CY/,. OTHOIIEHNUS 110
HIOBOJY IIpoIlecca MeX/ly CTOpoHaMM 6e3 y4acTus Cyia He sABJIAI0TCS OIpee/IA0I MU [/
CHUICTeMbl, He TIOPOXK/AI0T HOBOTO MHTETPATUBHOTO KauecTBa, a IOTOMY OCTAIOTCS 33 paMKa-
MM nponecca. VM B caMoM fiefie, OTHOLLIEHM I MeXY CTOPOHaAMI BO3HMKAIOT 1 Pa3BUBAIOTCA
TIo TIpoliecca, COXPaHAITCA IIOCTIe €r0 3aBeplIeH A, a IPY HOPMa/lbHOM (OpAVHAPHOM) pas-
BUTUM MOTYT ¥ BOOOIIle He CTaTh IPeIMETOM pacCMOTpeHu:A B cyje. OTHOIIEHM S MEXLY CTO-
POHaMM — 3TO CBA3M MHOI, MaTepUaIbHO-TIPABOBON CUCTEMBIL.

Tpemuti npu3HaK — 3TO HalM4yue MHTETIPATUBHBIX CBOMCTB (Ka4ecCTB), IPUCYIINX CUC-
TeMe B 1IeJIOM, HO He NPUCYLIUX €€ 97eMEHTaM B OTJeIbHOCTHU. VIHTerpaTuBHbIE CBOJICTBA
CHCTeMbI 00YC/IOBIMBaeT TOT (PaKT, YTO CBOVICTBO CHUCTEMbI, HECMOTPS Ha 3aBUCUMOCTD OT
CBOJICTB 3JIEMEHTOB, He OIpefe/nseTcs MMM HOMHOCTbI0.” Kak y>ke oTMedanoch, B rpax-
TAHCKOM Ipollecce KaK CUCTEMEe MHTETPaTMBHBIM KauyeCTBOM JJISl COBOKYITHOCTM 3JIEMEH-
TOB (IIpPOLIeCCYa/NbHBIX HEICTBUIT) CTAHOBUTCS €€ 0COObIN IOPUAVKIMOHHDI XapaKTep, OT-
JIMYHBII OT XapaKTepa KaXk/joro 13 sneMeHToB. O0bejuHEHHbIE IIPOLIeCCyaTbHO HOpMOI
IIpollecCyabHble EVICTBUS B CUCTeMe OOpasyloT IpPaBOBOI MEXaHMU3M, C BHICOKOII JjOnelt
BEPOATHOCTY FAPaHTUPYIOIMIL JOCTMKEHNE TIOCTaBIE€HHOI 3aKOHOaTe/IeM 11/,

Yemeepmolii npu3Hak — 9To opraHmusanyuA (OpraHM30BaHHOCTD) Pa3BUBAIOIIUXCA CUC-
TeM. DTOT NPU3HAK XapaKTepU3yeT HaAu4ue B CUCTeMe ONpPEENEeHHO OpraHM3aluy, 4YTo
IpPOSABIAETCA B CHVDKEHUM CTENeHM HEeONpefe/IeHHOCTM CUCTeMBbl MM ee SHTPONUU, II0
CPaBHEHMIO C 9HTpoIMeil cucTeMopopMupymoIuX (GakToOpoB, OIpPefe/AIINX BO3MOX-
HOCTb CO3JJaHUA CUCTeMBI.... OpraHusanusa OXBaTbIBaeT TOJbKO T€ CBOJCTBA 37IEMEHTOB,
KOTOpbIe CBA3aHBI C IIPOIlecCaMy COXPAaHEHUS M PasBUTUSA LIeTOCTHOCTH, T. €. CYILIecTBO-
BaHUsA CUCTeMBL> ['pa>k[jlaHCKOMY CyJOIpPOM3BOACTBY CBOJCTBEHHA OPTaHM30BaHHOCTD.
I'paskmaHCcKUil mpouecc — 9To0 GopMa OpraHM3aLUyU AESATENIbHOCTU Cya U MHBIX CyObek-
TOB II0 PACCMOTPEHUIO V1 paspelleHNI0 IPaXXJaHCKUX fei. IlomaraeM, 4TO JOIYCTUMBIM Oy-
IeT CTaBUTh BOIIPOC O CYLIeCTBOBAHUM B CUCTEME I'Pa’K/IaHCKOIO CYJONPOU3BOJCTBA MpU-
3HaKa CUCTEMHOCTH, XapaKTepU3YIOLIEro Hajan4yye B MOCTeNHENl ONpeeNeHHO OpTaHM3a-
LM, TIPOSB/IAIONIECA B CHYDKEHUM CTeleHM HeOoIpeleIeHHOCTU CUCTEMBI, 10 CPAaBHEHUIO
C 9HTpoIMell cucTeMoOPMUPYOINX (PAKTOPOB, ONpPeNeNAIIINX BO3MOXKHOCTD CYILECT-
BOBaHMsA cucTeMbl. HeompeneneHHOCTb (HEOPraHM30BAHHOCTB) B3ATBIX B OTJETBHOCTH
(bakTOpoB (KOMMUYECTBA INIEMEHTOB CUCTEMbI — IIPOLIECCYaIbHBIX [ENCTBUIL, KOMUYeCTBa
CYIIeCTBEHHBIX CBs3ell, KOTOPbIMM OHM JJOJDKHBI 00JIafjaTh, — IIPaBOOTHOLICHMII, KO-
4eCTBa CHCTEMO3HAYMMBbIX CBOJCTB 37IeMEHTa — IPOLe/lyPHBIX XapaKTEPUCTUK COBEpIIa-
€MBIX CYJJOM U MHBIMU CYOBeKTaMy HeIICTBUIL) 3HAYMTEIBHO BBIIIE CTEIIeH) HeOIpefe/ieH-
HOCTMU BCeJl CYCTeMBbI I'Pa>K/IaHCKOTO IIpolLiecca.

Ba>kHBIM i1 MCCIelOBaHMA CUCTEMHBIX CBOJCTB TPaK/JaHCKOTO Ipollecca sBIAeT-
csl BBIABJIEHME €T0 CTPYKTYphL. Ilof cTpyKTypoll cucTeMbl B HayKe MOHMMAIOTCA: YCTOI-
4yyBas yHOPALOYEHHOCTb B IIPOCTPAHCTBE U BO BPEMEHU €€ 3/IEMEHTOB M CBA3EN MeXAy
HUMY, onpefensomas (QyHKIMOHAIbHYI0 KOMIIOHOBKY CUCTEMBI U ee B3aMMOJelCTBIE
CO Cpenoil;”’ COBOKYIIHOCTb ee (YHKI[MOHATbHBIX 9/IEMEHTOB, 00beAVIHEHHBIX CBI3AMIU;>
COBOKYITHOCTb HEOOXOJVIMBIX U JOCTaTOYHBIX JJIS JOCTUIKEHMS LM OTHOLIEHUIT MEeXIY

% Tawm xe. C. 48.

2 Tam xe.

27 Tawm xe. C. 24.

2 Moeunesckuil B. JI. Metogonorus cucrem. C. 58.
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aneMentaMu.” Ilox cmpykmypoti cucmemol 2paidancKozo npoyecca MO>KHO IIOHUMATh He-
00X00UMY10 U 00CMAMOUHYI0 0N DOCHUNEHUS UeU YCOTIMUEYI0 YHOPAOOHEeHHOCND 68 NPO-
cmpancmee u 80 8pemeHu ee InemeHmos (IPOLecCyanTbHBIX TENICTBIIL) U c83ell Mendy HUMU
(mpaBOOTHOLIEHNIT), OIpefieNI APy QYHKIMOHAIbHYI0 KOMIIOHOBKY CHCTEMBI ITpolLecca
U ee B3aMMOfeicTBIe co cpepoii. Kak u m06as mpouenypa, IpakgaHCKIit MpoLecc pas-
BMBAeTCA He CTONBKO B IPOCTPAHCTBE, CKOJIbKO BO BPEMEHM, I09TOMY OCHOBHOII IIPH TO-
CTPOEHUN €TO CTPYKTYPHI (KaK CHCTeMbI) CTAHOBUTCS XPOHOIOTNYeCK)-QYHKIIVOHAIbHAS
YIIOPAJOYEeHHOCTD 3/IeMEHTOB 1 cBs3ell. Hambomnee momHoe oTpaxkeHue Takas CTPYKTypa
HaXOIUT B IPaBONPMMEHUTENbHBIX IMKAAX U cTafguAX. CTPYKTypupOBaHMe CUCTEMbI Ha
LVK/IBI OTPpakaeT PyHKI[MOHA/IbHYI0 KOMIIOHOBKY CUCTEMBI, €€ B3aVIMOJIe/ICTBIIE CO CPeOI.
Tak, 0OCHOBHOII QyHKIjMell IPOU3BOACTBA B CyJe IEepBOil MHCTAHIIMN CTAHOBUTCS paspe-
IIeHNe fiefIa II0 CYILIeCTBY, a QYHKIMAMYU IPOU3BOAICTBA B Alle/UIALIVIOHHON, KaCCallMOHHON
U Ha/I30pHOJ MHCTAaHIUAX — IPOBEPKa Pe3yIbTaTOB AeATENTbHOCTY HIXKECTOAIMUX CYHOB,
Ipy HeOOXOIMMOCTH UCTIPABJIeHNe JONYLIeHHBIX CyeOHbIX omnbok. Ocobas GyHKIMA —
KOHTPOZb PEe3y/IbTaTOB TPETEeICKOr0 pa3byupaTenbCcTBa — BBIAENAET NPOUSBOACTBO IIO
memaM o0 OCHapyBaHUM PeLIeHNUI TPeTeNCKUX CY[0B U MeXIYHApOIHBIX KOMMepPYeCKIX
apbuTpaskell, BBIHeCeHHBbIX Ha Teppuropuu Poccuiickoit @epepanun (rnaa 46 I'TIK PO,
§ 1 rnasot 30 AIIK P®), a Tak>xe 0 BbIjjaue MCIIONTHUTENbHBIX JIMCTOB Ha MPUHYAUTETbHOE
VICTIO/IHEHVe PelIeHNUT YKa3aHHBIX IOPUCANKIMOHHBIX opraHoB (rnasa 47 I'TIK P®, § 2 rra-
Bbl 30 AIIK P®), B ocobble mpaBonpyMeHNUTeNbHbIE UKIBL. [[UMKINYHASA CTPYKTypa Xa-
PaKTepusyeT U NOPAJOK B3aUMOJEICTBU CUCTEMBI CO cpefioit. CTPyKTypa CUCTEMBI Tpax-
IAHCKOTO IIpoljecca KaK KOMIIIEKCa IIPOLIeCCyaIbHbIX AeMICTBIIT POpMann3yeTcss HOpMaMu
TPaK/JaHCKOTO MPOIeCCyaNbHOTO MpaBa, C HIOMOIIbI0 KOTOPBIX 3aKOHOZIaTeNlb ONpefensieT
COBOKYITHOCTb HEOOXOMMBIX M JOCTATOUHBIX IJIA SOCTVDKEHMS Lenn (paspelleHus Ipax-
TAHCKOTO fie/1a) OTHOIIEHMUIL.

IlpoBeneHHBINT aHANNM3 IO3BONAET CHieNaTh BBIBOJ, O TOM, UTO TPak[JaHCKMIl IIpolecc
OTBeYaeT OCHOBHBIM IIPM3HAKaM, KOTOPBIMI JO/DKHO OO/afiaTh sIB/IEHME AJIS TOTO, YTOOBI eTo
MO>KHO OBIIO pacCMaTpUBAaTh B KA4eCTBe CUCTeMBL. [ pasoanckuil npoyecc — amo cucmema, op-
2aHU308AHHOE UeTIOCHOe 00pA306aHIUE, 6 KOMOPOM MONHO 8bL0eTUMb 7IeMeHMbl, 00pa3osaHue,
Xapaxkmepusyoujeecs Hanuuuem ycmoiuusvlx cesseil (0mMHoueHuUti) Me#0y snemeHmamu, ooa-
daroujee UHMeZPAMUBHBIMU CB0LICIMEAMU, He NPUCYULUMU €20 d71eMeHMAM 6 01OesIbHOCI.

¥ Tepeeyoos O. M., Tapacenko . I1. BBenenue B cucremubiit aHamus. C. 79.
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