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KBAJTIMOUKADI VA ITIPECTYIUIEHVA 11 COBTIOJEHVE
ITPOIIECCYAJIBHOI'O 3AKOHA B OITHOM YTOJIOBHOM JEJIE

O XMITEHMN C UCITIOJIb3OBAHMEM CHTY>KEBHOTO ITOJIOJKEHW A:
SKCIIEPTHOE 3AK/IIOYEHME

Hay4Ho-KOHCYIbTaTUBHOE 3aK/ITIOYEHME KAacaeTCs Cydas NPUYMHEHMS BpPefja OpraHM3alun
ITyTeM JMCIONb30BAHNUA YIPaBIeHUYeCKNX TIOTHOMOYNI TIPY 3aKMI0OYEHUN CHelIOK. ABTOPBI 3aK/II0-
YeHUsl UCIONb3YI0T JOKTPMHAIbHO-IPABOBOIl MOAXOJ, a TAK)Ke ONMMPAIOTCA Ha CIOXMBUIYIOCA
IPaKTHKY. BRIBOZBI: 1) XMIleHe BBEPEHHOTO VIMYILECTBA, KOTZIA MICIIONb3YIOTCA IOTHOMOYNA B OT-
HOIIEHNY BBEPEHHOTO UMYIIeCTBa, HOIeKNUT KBamudukanyuu 1o cT. 160 YK PO, a He kak MolIeH-
HIYeCTBO; 2) 3aK/II0UeH e CAeNKM 6e3 06bABIeHNA KOHKYPCa, KOT/ja €T IIPOBefeHIe He0OXOIMO,
MOJKET ITPY HaIMIMY MHBIX IPU3HAKOB 00Pa30BBIBATb COCTAB MPECTYIUIEHN, IPEYCMOTPEHHOTO
c1. 201 YK P®; 3) ymiep6, npMuMHeHHbI OpraHU3alnny, akuy KOTOpOi IpUHAIIEXaT ToOCyaap-
CTBY, HeJIb35 paClIeHMBATh KaK yIepO, IPMUMHEHHbII TOCYAAPCTBY; 4) OIMO0YHast KBaIM UKLV
IpeCTyI/IeHNA KaK TSKKOTO IIPU OTCYTCTBUM KAaKOI-MO0 apryMeHTAaIMM O3HaYaeT He3aKOHHOCTD
7 He06OCHOBAHHOCTD IIOCTAHOB/IEHISI O IIPUB/IEYEHIN B KaYeCTBE OOBIHIEMOrO; 5) HEJOIYCTIMO
cofiepykaHe 0OBMHAEMOTO IO CTpaXkKeil Ha OCHOBAHMY OJJHOJ TONBKO TSDKECTH HPeCTYIIEHMA.
Bubnuorp. 6 Ha3B.

Kniouesvie cnosa: xueHne, 310ymnoTpedeHne MoTHOMOYMAMY, MOLICHHNYECTBO, yiep6, mocra-
HOBJIEHNE O IIPUBJICYCHNN B Ka4eCTBe 0OBIHAEMOTO, COIep)KaHIe 0OBIHAEMOTO IO CTPaXKeil.

V. E Shchepelkov, N. G. Stoyko

THE QUALIFICATION OF CRIMES AND COMPLIANCE WITH PROCEDURAL LAW IN ONE
CRIMINAL CASE OF EMBEZZLEMENT THROUGH ABUSE OF AUTHORITY: EXPERT OPINION

Expert opinion examines harm to property of an organization through abuse of power by managing
authorities at the conclusion of transactions. The authors use the approach of legal doctrine and judicial
practice. Conclusions: (1) theft of entrusted property, when used in relation to the powers conferred
upon the property is subject to qualification in accordance with Article 160 of the Criminal Code, rather
than as fraud; (2) a business arrangement without competitive bidding, when it is obligatory, including
there are other signs of abuse, may constitute an offence under Article 201 of the Criminal Code of the
Russian Federation; (3) damage caused by the organization to shares belonging to the State cannot be
regarded as damage caused to the State; (4) the qualification of the offence as grave in the absence of any
reasoning means that bringing charges is illegal and groundlessness, and (5) the inadmissibility of the
detention of the accused in custody based on the gravity of the offence alone. Refs 6.

Keywords: theft, abuse of power, embezzlement, fraud, damage, a resolution to bring charges,
detention in custody.
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Jns1 Hay4YHO-KOHCY/IBTaTUBHOTO 3aK/MI0YeHNUA MPeACcTaBIeHbl: KOMMA MOCTaHOBIe-
HMA O IIPUBJIEYEHNN B KadecTBe OOBMHAEMOTO; KOMNA IOCTAHOB/IeHMA 00 m3bpaHmmn
Mepbl IpeceyeH s B BUJe 3aK/TI09eHNA T10f] CTPaxy; KON IIOCTAHOB/IEHNA O IIPOJIIeHUN
CpOKa COlep>KaHMsA MOJ, CTPaKell.

Bomnpocsl, TpeOyromue paspenieHns

1. O6pasytor mu peiictBus K., oTpakeHHBle B IIOCTAHOBJIEHMU O IIPMBJICYCHUN
B KayecTBe OOBUHSAEMOrO, cOCTaB IpecTyIUleHna? Ecimm ma, To cocTtaB Kakoro
MIPECTYIUIEHNS COTNEPIKUTCSA B €T0 HeNCTBUAX?

2. Ilpuunuen nmu pevictBusaMyu K., onmcaHHBIMK B IIOCTAHOB/IEHUN O TIPUBI€YEHNUN
B KauecTBe 00BMHAEMOro, yuep6 Poccuiickoit Penepanym?

3. SIBnseTcs mu mocTaHOBJIeHMe O npuBiedeHru K.B kadectBe 06BMHsIEMOro 060-
CHOBAaHHBIM /1 OTBEYAIOLINM TPeOOBAHIIAM YTOTIOBHO-IIPOLIECCYaTIbHOTO 3aKOHA?

4. JlomyleHbpl MM CIEeACTBEHHBIMI OpPraHaMy HapyLIEeHNs YIOJIOBHO-IIPOLIECCYallb-
HOTO 3aKOHa IIPU PacceOBaHNUN YTOIOBHOTO Jiefla B OTHoIeHu) K., n ecnm fa,
TO ABJIAIOTCS I OHU CYILIECTBEHHBIMM

5. Homyuiens! nu HapymeHus ct. 108 VIIK P® npu nmpuMmeHeHuM B OTHOIIEHUU
K. Mepbl npecedenns B BUJe 3aKII0YEHNA IO, CTPaXKy?

OrtBet Ha Bonpoc 1

Snusopbl, IO KOTOPBIM NpeNbsBIeHO oOBMHeHMe K., MOXKHO paspmenuTb Ha fiBe
vacTu. [lepBble TPM CBA3AHBI C IOKYIIKOI 6AHKOBCKIUX BEKCeIel.

OGcmonmeﬂbcmsa, ompaceHHvie 6 Iocmanoenenuu o npueneueHuu 6 Kauecmee
008uHAEM020 NO nepsvim mpem anuzooam

Anu300 1. Jupextop npencraButenpctsa OAO (OTKpBITOE aKLMOHEpHOe 0OIIe-
cTBO) «M» Kuc.,, peitctys ot mua OAO «M» (manee — ITokynarens), coBMecTHO ¢ Kap.
U HeYCTAaHOBJIEHHBIMI CJIEICTBUEM /nIamu 1o ykasaumio K.saxmounn ¢ OOO (o6buie-
CTBO C OTpaHMYeHHOI 0TBeTCTBeHHOCTBI0) «CK» (manee — [IpopmaBer) B muiie reHepasb-
Horo pupekrTopa C.porosop B aBrycte 2008 r., cormacHo koropomy Ilpopmasen npogpaer,
a Ilokymarenb mpuMHMMAaeT B CBOI COOCTBEHHOCTb IIPOCTbIe OeCIIPOLIEHTHBIE BEKCesIs
OAO «A-BaHk» CTOMMOCTBIO CBbILIIe 537 MITH pyo.

B cootBetcTBUM ¢ faHHBIM foroBopoM OAQO «M» Imepeumcninao Ha pacdeTHBIN
cuer OOO «CK» meHexxHbIe CpeficTBa B CyMMe CBbIllle 516 M/IH py6. Ha mpuobpeTe-
Hue Bekcernenl. Jamee OOO «CK» M3 MOCTYNMBIINX CPefCTB IEepedyucINIO CBBIIIe
487 mnH py6. Ha pacuertHslit cueT OAO «A-bank» 3a Bekcens. [Ipuobperennsie y OAO
«A-bank» Bekcena OOO «CK» B aBrycte 2008 I. 110 akTy IpueMa-repefadn mepemano
B OAO «M».

[Tpno6perennsie OAO «M» 6aHKOBCKMe BeKcest ObUIN 110 aKTY IpyeMa-Tepefadn
nepenanbl B OAO «®» 110 HOMMHANTY B CY€T YaCTUYHON OIUIATHI 3aJ0/IKEHHOCTH 110 J0-
roBOpy 006 OKa3aHUM YCIIyT.

[lanee cpencTa B cyMMe cBbille 29 MIH py6. 6bUmM nepednciensl co cuera OO0
«CK» Ha nprobperenne rpakgaHkoi KuT. KBapTupbl 1 HEXXIIOTO TOMEIIeHMs.

Anu3zo00 2. Tupexrop npencraBurenpctsa OAO «M» Kuc., geitctsyst ot nmuija OAO
«M» (manee — Ilokymarenb), coBMecTHO ¢ Kap. M HeyCTaHOB/IEHHBIMU CIIEICTBYEM
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muamu 1o ykasanuio K. saxmounn ¢ OO0 «YC» (manee — Ilpopaser), B mule reHe-
panbHOro Aypexropa ynpasnaomei komnaauyu OO0 «CK» Mam., foroBop, cormacHO
kortopomy ITpopasery mpopaet, a ITokymarens 06s3yeTcs NPUHATb M OIUIATUTD IIPO-
crole puckoHTHbIE Bekcensd OAO «A-baHk» 0011eil HOMMHAIbHOM CTOMMOCTBIO CBBIILE
705 mH py6. B coorBetcTBUM ¢ faHHBIM foroBopoM OAO «M» mepeuncinio Ha pac-
yeTHBbII cdeT OO0 «YC» meHexxHble CpeficTBa B CyMMe CBblIle 684 MIH py6. Ha Ipuo6-
perenne Bekcerneil. lanee B utone 2009 r. OO0 «YC» u3 NOCTyNMBIIUX CPEACTB Iepe-
uycnio cBbire 629 maH py6. OAO «A-baHk» Ha OKyTIKy Bekceneit. [IpnobpeTeHHbIe
y OAO «A-Bank» Bekcena OOO «YC» mo akTy npuema-nepefauu nepegano B OAO
«Mp». TIpno6perennsie OAO «M» GaHKOBCKMe BeKces ObUIM IO aKTy IpyeMa-Iepe-
mauy nepefanbl OAQO «®» 110 HOMMHATY B CYeT YaCTUYHOI OIIATHI 3a0/KEHHOCTH 110
IOroBOPY 00 OKa3aHUMU YCTIYT.

JleHe>xHbIe CpefICTBAa B CyMMe CBbIIlle 54 MJIH py6., ABIAIOLMEC Pa3SHULIEN MEXIY
1eHol mprobperennsa 6aHKOBCKMX Bekceneit OAO «M» 1 CyMMOIT TeHEKHBIX CPENCTB,
nepeuncieHHbIXx OO0 «YC» Ha mpnobpetenne Bekceneit 6anka OAO «A-bank», cornac-
HO TIO3MIVMM CIeACTBYA ObUIN IOXMIEHbL. [Ipy 3ToM B IpolieccyaabHOM JJOKyMEHTe He
yKaszaHbl (paKkTHYecKue 00CTOATeIbCTBA, [0 KOTOPBIM CIIEfICTBUE C/Ie/A/I0 BBIBOJ O XU-
II€HUN.

Anu3o0 3. Menemxep npencrasurenvcTBa OAO «M» P. coBmectHo ¢ Kap. u He-
YCTAHOBJIEHHBIMU CJIe[CTBMEM NMIaMu 1o ykasaHuto K., meitctys ot muna OAO «M»
(manee — IToxynatens), 3akmounia ¢ 3AO (3akpbiToe aKIMoHepHOe 0011ecTBO) «b» (Ha-
nee — Ilpopasen), B nuije reHepanbHOro gupexropa H., B gexabpe 2009 r. ;orosopsi,
cormacHo KoropsiM IIpopaser nepenaer, a ITokynarenb MpUHUMAeT B CBOI0 COOCTBEH-
HocTh Bekcensd OAQO «[-BaHk» Bcero HOMMHANIBHOJ CTOMMOCTBIO Ha CyMMY CBBIIE
773 miH py6. B coorBercTBuu ¢ fanHbIMU goroBopamu OAO «M» mepeuncinno 3A0
«b» meHe)xHbIE CpelicTBa B CyMMe CBbIlle 749 MIH py6. Ha mprobpeTeHme Bekceneit. [la-
nee B siekabpe 2009 1. 3A0 «b» n3 moctymuBimx ot OAO «M» cpeficTB B CyMMe CBBIIIIe
749 myH py6. nepeurcnmno Ha pacueTHbIT cdeT OO0 «A», oTkpbIThI B OAO «I-baHk»,
cBbite 707 MIH py0. Ha TOKYIKY Bekceneil. IIpnobperenusie Bekcenst 3AO «b» mo akTy
npuema-nepegadn nepegano B OAO «My.

JleHe>KHbIe CpefiCTBAa B CyMMe CBbIlle 42 MJIH py6., ABIAIOLMECA Pa3HULIEN MEXIY
1eHol TprobpeTeHnsa 6aHKOBCKMX Bekceneit OAO «M» 1 CyMMOIT TeHEeKHBIX CPENICTB,
nepeuncieHHbx 3A0 «b» Ha mpnobperenne Bekcerneit 6anka OAO «I-Bank», cormac-
HO TTO3VLINY CIIEACTBYA ObUIN IIOXMIEHbI YYaCTHMKAMY OPTaHM30BaHHON rpynmsl. [Tpn
3TOM B IIPOLECCYa/IbHOM IOKYMEeHTe He YKa3aHbl (aKTUIecK1e 00CTOATeIbCTBA, 110 KO-
TOPBIM CTIEICTBIUE CHETAI0 BBIBOJ, O XUILEHNUM.

[Tpno6perennsie OAO «M» mpocTble 6ecrporieHTHbIe 6aHKOBCKMe Bekcenss OAO
«I-bank» 6pUIM MO akTy npueMa-nepenaun nepeganbl OAO «®» 10 HOMMHATY B CYET
OIIIaThl 3aJJO/KEHHOCTH.

FOpuouueckas ouenxa cnedcmeuem Paxmuueckux 06cmosmenvcme

OueHuBas nepedncieHHble GaKThl, CIEICTBYE IIPUIUIO K BEIBOAY O TOM, YTO Jeli-
creuamu K., Kap., Kuc., Mawm., P. n HeycranoBnenHbIX /1y OAO «M» npndnHeH yuiep6
Ha CyMMY cBbIlle 125 MJIH py0. B BUJie Pa3HUIIBI MeX/Y LIeHOI IpuobpeTeHns 6aHKOB-
CKMX BeKCeJlell y BBIIIeYKa3aHHBIX (UPM U IIeHON IPHOOpeTeHns 3TUX XKe BeKcesei
B OAO «A-bank» 1 OAO «I-baHk».

502 Becmnux CIT6TY. IIpaso. 2017. T. 8. Bvin. 4



CrnencTBre KBammUUMPOBAIO YKa3aHHBIE [IEVICTBUA KaK IpPECTyIUIEHMe, Mpefy-
CMOTpeHHOe 4. 4 cT. 159 YK PO — MoueHHNYeCTBO, T. €. XMIIeHNE YYKOT0 MMYIeCTBa
myTeM o6MaHa, COBEpIIEHHOE C MCIIOIb30BAHIEM CBOETO CITY>KeOHOTO ITO/TI0KEHN, Opra-
HI30BaHHOJ I'PYIIIIOi, B 0CO00 KPYITHOM pa3Mepe.

Ananuz o6cmosmenvcmae, ompaxcennvix 6 Ilocmanosénenuu o npusnevenuu 6 Ka-
uecmee 006UHAEMO020, U OPUOUUECKOLl OUEeHKU IMUX 00cmOosmenbcme, 0aHHOll criel-
cmeuem

[TepeuncieHHble TPU 3MMU30fA MPENCTABIAIOT COO0I B IOPUANIECKOM OTHOLIEHUN
UIEHTUYHbIE CUTYALUN.

OAO «M» npnobperano depes mocpenHukoB (OO0 «CK», OO0 «YC», 3AO «b») mytem
3aK/IIOYEHNS areHTCKMX COIJIAllleHUI 6aHKOBCKI/Ie BEKcCeIAd. HOCpeJ.IHI/[K rIpI/[06peTa)1 y 6aHKa
BeKce/sl [0 OJHOI LieHe, a 3ateM HepegaBan ux OAO «M» o gpyroit, 6oee BbICOKOIL. Pa3-
HIIA B II€HAX OCTaBa/aCbhb Ha CYETAX IMOCPENHMKOB. Atu CpeAcTBa, CANUTAET CIIENCTBUE, 6LITII/I
IIOXMIIE€HbI YICHaAMU OpI‘aHI/I3OBaHHOI/vI prHHbI. HpI/I 3TOM CHOCO6 XUIIECHN A MOIHeHHVI‘{eCKMiI.
CrepicTBUE CUUTALT, YTO IIPEMEeTOM MOLIeHHMYeCTBa ABUINUCDH fAeHbI OAQO «M».

OTU CpeicTBa IO ONpefie/IeHNIO He MOTYT ObITh IpeaMeTOM MolleHHn4YecTBa. OHU
OB/ BBEpEHBI PYKOBOZICTBY KOMIIAHMM, KOTOPOE, KaK II0JIaraeT C/IefCTBYE, I COBEPLIN-
710 Xuilenne. VimMyiiecTso npusHaeTCs BBEpEHHBIM MY, €CIY HaXOAUTCA B IIpaBoOMep-
HOM BJIajieHuy b0 BefeHNN 3TOTO /NI, KOTOPOEe B CUIY HO/DKHOCTHOTO VIV VIHOTO
CITy>KeOHOTO IO/IOXKEHMs, HOroBOpa MO0 CIIENMATbHOTO IOPYYEHUSA OCYLIECTBIIAIO
MOJTHOMOYMA 110 PACIOPSDKEHNIO, YIIPABIEHNIO, JOCTABKE, II0/Tb30BAHNIO VIV XPaHEHUIO
B OTHOIIEHNN 4yxoro umyiecrsa (1. 18 ITocranosnenus Ilnenyma Bepxosnoro Cyzna
P® ot 27 pgexabpst 2007 1. Ne 51 «O cyne6HOI MpaKkTHKe IO [e/laM O MOLIEHHUYECTBe,
TIPUCBOEHNM U pacTpaTex’)?. Pykosopurenn OAO «M» 6bUIM HafieJIeHbI B YCTAHOBJICH-
HOM TOpsAJKe IOJTHOMOYMAMU I10 PACIIOPSKEHNIO MMYIILECTBOM, TIO9TOMY €CTh BCE OCHO-
BaHIA CUUTATh UMYIIECTBO UM BBEPEHHBIM.

CrnemoBarenbHO, €CIM M MOXKHO TIPU3HATh Ha/lIM4YMe XMILEHNsA YKa3aHHBIX CPELCTB,
TO KBanmuUKAIUY OHO OoAIeXXuT He 1o ¢T. 159 YK P®, a mmo ct. 160 YK PO kak npucso-
eHure min pactpara. Peub 0 MOIIEHHNYeCTBE TIPUHITUIINAIBHO UTH He MOXKeT. He 6b110
obMaHa Kak crnoco6a MomeHnHndecTBa. PykoBopctBo OAO «M» HUKOTO He BBOAWIO
B 3a0/Ty>KIeHe C 1Ie/bIO 3aB/IaJieHNs IeHeKHBIMI cpefcTBaMy. Ecnm xuenne n nMerno
MECTO, TO B OTHOILIEHV} BBEPEHHOTO MIMYIIECTBA C UCIIOIb30BAHMEM CITY>KeOHBIX ITOTHO-
Mounit, 9To KBammpuuypyercs 1o c1. 160 YK P®. CornacHo 11. 18 IToctanosnenns [Tne-
HyMa BepxosHoro Cyga P® ot 27 gexabps 2007 1. Ne 51 «O cyne6HOI IpaKTUKe 10 Ae/1aM
O MOIIIEHHNYECTBE, IPUCBOEHNN U PACTpaTe» MPOTUBOIPABHOE 6€3BO3Me3THOE 00pa-
HleHNe MMYILeCTBa, BBEPEHHOIO NMIY, B CBOIO IOJIb3y WM/IM IO/Ib3Y APYTUX NN, NPU-
YYHMBIIEE ylepd COOCTBEHHUKY WM IHOMY 3aKOHHOMY BJIaJie/IbLly 9TOT'O MMYILEeCTBa,
IO/DKHO KBa/IM(UIIMPOBATbCS CYAaMy KaK IPUCBOEHNME VIV PacTpara.

! Tlocranosnenne Ilnenyma Bepxororo Cyma P® or 27 mekabps 2007 1. Ne 51 «O cyne6HOiT pax-
THIKE IO Jie/laM O MOILIEHHMYECTBe, IPUCBOCHUM U pacTpare» (37ech U fajiee BCe CCBUIKM Ha HOPMATyB-
HO-IIPaBOBbIE aKThI U CyfebHyIo mpakTuky npusogarcs no CIIC «KoncynbrantIlmoc». URL: http://www.
consultant.ru (zara obpamuienns: 01.10.2017)).

2 3T0 IONOXKEHNE HEOCTIOPYIMO BOCIIPOM3BORUTCA B OPUAMIECKOI TUTEPATYPE IO YTOJIOBHOMY IIpa-
By. CM., Hamp.: [1, c.248; 2, ¢.239-241; 3, c.223].
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Taxum o6paszom, keanupurayus codesHHozo no cm. 159 YK PO e coomeemcmeyem
3aK0HY.

CreficTBMe CYMTAET, YTO MYTEeM 3aK/IIOUEHNsI areHTCKMUX COIJIAIIEHNU ObIIN ITOXM-
menbl cpecta OAO «M».

OpHoit 3 pasHOBUIHOCTEN XUILeHMS, TpefycMoTpeHHoro cT. 160 YK PO, asnderca
MIOKYIIKA JIMI[OM, BBIIIOTHAIONIVM YIIpaBaeHuecKue QYHKIVM, IMYIIeCTBa 10 3aBeJOMO
3aBbllIeHHOI IleHe. CrrencTBue cunrtaet, 4To OAO «M» nprobperano 6aHKOBCKIE BEK-
CesIfl 1O 3aBEIOMO 3aBBINICHHBIM II€HaM, a 3aK/II0YeHMe areHTCKOTO COITIAIIEHN ObIIo
Cr1oco60M XMIEHNH.

I[TocmenHmit BLIBOJ MOKET OBITH IIPU3HAH 000CHOBAHHBIM IIPU YCTIOBUM, YTO areHT-
CKOe COIVIAllleHMe IIpec/IefjOBal0 KOPBICTHYIO Iieib — 6e3B0o3Me3iHOe obpalieHme Je-
HeXHBIX cpeficTB OAO «M» B CBOIO IO/Ib3y WIIN TIOb3Y MHBIX /N (6/MsKux, adpdum-
POBaHHBIX OpraHM3aNII U T.11.), KOIJja pea/m3anus areHTCKOro COIIAIeHNsI BBICTYIIaja
CIIoco60M U3BATHA BBEPEHHOTO IMYIIECTBA. ATEHTCKOE COIVIALIIeHIIE U eTO pean3aIisa
IPY XUILEHUN IPEICTABIAIOT COOOI «YCIYTY» CO CTOPOHBI GUPMBbI-IIOCPEHMIKA [0 U3'D-
ATUIO CPENCTB y OPTAaHM3AINY 11 X O0OpAlleHNIO B II0Ib3Y JIVILI, BHIIOTHAIOINX YIIPaB-
NeH4YecKye (aAMUHNICTPATUBHO-X035/ICTBEHHbIE) (PYHKI[UY B JAHHOI OpPraHU3aIN, UK
uX OIU3KIX.

[Ipy mOKyInKe MMyIIeCTBa 110 3aBEOMO 3aBBILICHHOII IjeHe C LIe/Ibl0 0OpaleHus
B CBOIO IIOJIb3Yy WUIU TIOIb3Y OPYTUX JIUL, TEeHEeXHBIX CPENCTB, COCTAB/IAIIINX PAa3HUIY
B IleHe, IPUCYTCTBYIOT BCe IPU3HAKM XUIIEHV, B TOM Y¥C/le 6€3BO3Me3JHOCTD U3 BATHA.
Yenyry dupMbI-TocpefHIKa IPY TAKUX 00CTOATENbCTBAX He/lb3A IPU3HATH BO3MeIIleHM-
€M 3aTpauyeHHBIX OpraHM3alVell CPeiCTB CBEPX PBIHOYHOII LIeHbI IIPHOOPETAeMOro UMy-
I[eCTBA, IOCKOJIbKY TaKas YC/Iyra ABIAeTCA GUKTUBHOIL.

CnepcTBue yKasbIBaeT, YTO CPeACTBa CO CueTa KOMIIAHMMU-IIOCPeNHMKA B II€PBOM
3MM30fe MOLUIN Ha NprobpeTeHNe rpaXlaHKol KuT. KBapTupsl 1 HEXXMIOro moMelle-
HUA, a 110 IBYM APYTUM 3MM30aM CTIefCTBIEe KOHCTATMPOBA/IO UX MOXMIIIeHNe.

Ecnu cunraTh ycTaHOB/IGHHBIM, YTO IIOKYIIKA BeKceseil «A-baHka» depes mocpep-
HIKa Ipec/efloBajia Iie/b MOKYIKY HEeABVKMMOCTI I LA, OIM3KOTO PYKOBOJCTBY
OAO «Mp», Ha CpeficTBa, COCTAB/IAIINE PA3HNUIY B LieHe, TO CIefyeT 3aKII4NTh, YTO
peanusarys areHTCKOTro COIIAlleH st OblTa CHOCOO0M 0OpalleHVsI BBEPEHHOTO MMYIIje-
CTBa B IO/Ib3Y Apyrux mi. CrefoBaTe/bHO, UMENO MECTO XMIIeHNe BBePEeHHOTO MMY-
mecTBa. [IpndeM ¢ y4eTOM MHBIX 0OCTOATENbCTB CIeAyeT 3aK/TI0YNTD, YTO VIMEIO MECTO
IpecTyIUIeHNne, IpefycMoTpeHHoe 4. 4 cT. 160 YK P® (coBepiieHHOe opraHn3oBaHHOI
TPYyIIoON B 0CO00 KPYIIHOM pasMepe C UCIONb30BAHUEM CBOETO CIY>KeOHOTrO MOIoXKe-
H1A). B 3aBMCcHMOCTM OT TOro, KOMy OBUIM BBEpEHBI MOXNIEHHbIe cpefcTBa (06 aToM
MOXKHO CYAUTb IOC/Ie M3Y4eHUA paclpefiefieHNs MOTHOMOUYMI MeXAY COTPYAHUKaAMU
OAO «M» B OTHOIIEHNN [IEHEKHDIX CPEJICTB; B IIPEICTaBICHHDIX /11 HAYYHO-KOHCY/Ib-
TATMBHOTO 3aK/II0YeHMsI MaTepuasIax 9TUX CBeJIeHNIT HeT), HeOOXO/IMO OIIPeie/ATh BUJL
coyuacTHMKA. [Tpy aTOM creyeT yUnThIBaTh, YTO JINIIA, He 00/1aJatolIie IIOTHOMOYVAMNI
IO PACHOPSKEHMIO, YIPAB/IeHNIO VN 110/Ib30BAHUIO BBEPEHHBIM MIMYILIECTBOM, a TaKXKe
IO €T0 JOCTaBKe M1M60 XpaHeHNIO, HECYT OTBETCTBEHHOCTD COITIACHO 4. 4 cT. 34 YK P®
KaK OpraHM3aTopbl, MOfICTpeKaTey 160 mocoObHuKY npucsoenns (1. 23 IToctaHoBse-
Hus [Inenyma Bepxosroro Cyza PO or 27 gexabpst 2007 1. Ne 51 «O cymeOHOIT TpakTKe
IO Jie/laM O MOIIEHHNYeCTBe, IPUCBOCHNY U pacTpare»). VIcIonHuTeIeM IpecTyIeHns
MOYKET IIPM3HABATDC IO, KOTOPOMY MMYILECTBO BBEPEHO.
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Oo0Hako 0715 6616004 0 HATUHUU YKAZAHHOT (KOPbICMHOLL) Uenu 00HHbL OblMb 0CHO-
eanus. IIpedcmasneHHvle Mamepuanvl He N0360A10M 00HOZHAUHO YIMEepHdams 0 HAMU-
YUy Maxkou uemnu.

Bo-mepBbIX, MOKyINKa HEABIDKMMOCTY IJIA TpaKAaHKu Kut., cormacHo cBemeHmaAM,
OTPa’X€HHbIM B HOCTaHOB}IeHI/II/I, OCYIHCCTBHHHaCb C y‘-IaCTI/IeM KOMIIaHMM-IIOCpENHMKA,
KOTOpas Ha 3apabOTaHHBIe CPECTBA OT HePeNpOofay BeKcenell mpuobpena ykasaHHOe
I/IMYHICCTBO. Ecnmu umeno mecro XmnmeHnue, To pyKOBOHI/ITeHI/I KOMITaHNN-ITOCpENHNKA
TaKXe IPUHUMA/IM YIaCTIe B JaHHOM IPeCTYIUIEHN! 100 B KauecTBe yYacTHIKOB Op-
raHM30BaHHOI IPYIIIBL, MO0 KaK HOCOOHMKY XUIEHNI0. PyKoBOAMTEY KOMIIaHU-IIO-
CpefHMKa He OTHECEHBI C/IefICTBYEM K YIeHAM OPraHM30BaHHON I'PYIIIbL, UX JIeICTBUAM
BOOOIIle He JaHa YTOJIOBHO-IIPAaBOBasI OL[eHKA, TOTa KaK MIMEHHO OHU BBIIIOJTHWIN Jieil-
cTBuA (OIUTata mproOpeTeHyst HeABIDKUMOCTH Mt KKT.), KOTOpble CliefcTBUE CUMTAET
JOKa3bIBAIOIIVMY COBEPIIECHNE XMIIEHUA.

Bo-Bropsix, B [TocTaHOBNIEHNY O IPUB/IEYEHNN B KadeCTBe OOBUHIEMOTO IMeeT Me-
CTO HECTBIKOBKA Pa3Mepa «ITOXUIIEHHBIX» CPENCTB I CPENCTB, KOTOPBIE TOIUIN Ha OT/Ia-
Ty HeIBYDKMMOCTY /1A TpaKFaHky Kur.

KpOMe TOTO, HE IIPUBENEHDI JaHHbIE O TOM, KOrja U’ II0 KaKMM OCHOBAaHMAM OCY-
IIeCTBIIA/IOCH NIepevVICIeHNe JIEHeXXHBIX CPENCTB IJIA IMOKYIKY HeABVDKMMOCTI. B aTo0M
qacTy paKTUIeCKMit MaTepual ClIefiCTBIE 3aMEHITIO €T0 I0PUYeCKON KBaTu(puKaIyen.
B cBsI3U ¢ 9TUM OTCYTCTBYeT BO3MOXXHOCTb OLIEHKM psifia (akTOB, HOCTYKUBIIUX IS
BbIBOJIa C/IEACTBYA O HAZIMYMNM COCTaBa XUILICHIA.

IIpu maxux obcmosimenvcmeax He npedcmassiemcs 03MONCHbIM COenamv 00HO-
3HAUHDBLE 861600 0 HAMU4UU 6 Oeticmeusx compyoHuxkos OAO «M» cocmasa XuueHus npu
nokynke sexceneti «A-banka» uepes OO0 «CK».

ITo smopomy u mpemvemy anu3ooam credcmeue 8000use He yKa3ano, no Kakum oo-
CIMOAMENbCMBAM OHO YCMAHOBUNO HAZIUYUE KOPLICHHOU Uenu 8 0elicmeusx npedcmasu-
meneti OAO «M».

EcTpb ykaszaHme Ha TO, YTO CpPefICTBA, OCTABIINECA Ha CUETy KOMIIQHUI-TIOCPEXHM-
KOB, OBUIY IOXMIIIEHBL. JTa OLleHKa CIefCTBUsA Oa3upyeTcs Ha (pakrax, KOTOpble He OT-
pakeHbl B ITocTaHOB/IEHNM O IPUBJIEYEHNN B KaueCTBe OOBUHAEMOTO.

B cBsaA3m ¢ atum OTCYTCTByeT BO3MOJXHOCTDb OLI€HKI pAna (baKTOB, Ha OCHOBAaHUMN
KOTOPBIX C/IEfICTBIE C/le/Ia/Io BBIBOJ O HAIMYMY COCTaBa XMieHns. B Marepuanax sampo-
Ca OTCYTCTBYIOT CBE[IeHI A, I03BOJIIONLNE CAENATh BBIBOZ O TOM, 4TO pykoBoacTBo OAQO
«M>» mpecefoBano KOPHICTHYIO Le/Ib IIPY 3aK/TI0UEHNHM ar€HTCKUX COTTallleHIIA.

3aK/II0ueHNe TAKOTO COIVIAIIEHMsI CaMo IO ceOe He O3HAa4aeT COBEPLICHMs XMIIje-
HuA. [Iprpopa cornamreHns TakoBa, YTO MOCPEHNUK 110 HeMY II0/Ty4aeT BO3HATpaKeHme
3a OKasaHHYyI0 ycryry. [loaToMy 1o o6lieMy IpaBuUIy IIOy4eHUe areHTOM CPEeCTB II0
ClIeTIKe SIBJISIeTCS 3aKOHOMEPHBIM U COOTBETCTBYIONMM 3akoHy. Ecnu cenka mo npuo6-
peTeHuIo BeKcesieil He OblTa (PUKTUBHOI, T. €. He CIIY>KIIa CIIOCOO0M U3BATHS JeHEeKHBIX
cpenctB OAO «M» u obpaljeHns UX B IO/Ib3y PyKOBOACTBA yKaszaHnHoro O61jecTBa nmm
nx 6HI/I3KI/IX, TO OTCYTCTByeT COCTaB XMIIECHUA.

3axmo4eHne IIOCPEeIHNYECKOTO COTTIAIEHIS U €TO Peann3alya MOTYT CTaTb YacThIo
XMNIIEHMA TONIbKO IIPU OIIPpENEIE€HHbIX O6CTOHTeHbCTBaX. Ilo BTOpOMy n TpeTbeMy SIN-
3071aM CIIefCTBYE He oTpasuio B [locTaHOB/IEHNN O IPUB/IeYEeHNN B KadyeCTBe OOBMHsIe-
MOro O6CT0$IT€}'HJCTB, CBI/I,T_[eTe}IbCTBYIOHH/IX O Ha/Im4ymm KOprCTHOf/l nenn y pyKOBOHCTBa
OAO «M» npu nokynke sekceneit yepes OO0 «YC» u 3A0 «b».
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B céa3u ¢ u3noxeHHvIM npeocmasniemcs npoonemamuiHbim 6b1600 0 HAIUYUL CO-
cmasa xuwerus 6 deticmeusx pykosoocmsa OAO «M» no npuobpemenuio sexceneil ue-
pe3 000 «YC», 3AO «b».

JlaBast yronoBHO-IIPABOBYIO OLIeHKY JeiicTBusAM pykoBofacTBa OAO «M», creny-
€T YYUTBIBATh 1OI0KeHus cT. 18 DeslepanbHOro 3akoHa oT 26 mionsa 2006 r. Ne 135-D3
«O 3ammTe KOHKYpeHIMI» (B peflaKIii, HeICTBOBABIIEl B MOMEHT COBEpIIEHNS VH-
KpuMuHMpyeMbIx K. mesHnmit), cormacHo koTopoit CyObeKThl eCTeCTBEHHBIX MOHOIIOINIL
IO/DKHBI OBIIN OCYIIECTB/IATh OTOOP GMHAHCOBBIX OPTaHM3ALUII ITyTeM ITPOBeNeHN OT-
KPBITOTO KOHKypCa [/l OKa3aHUsA YCIyT Ha pblHKe IeHHbIX 6ymar. OAO «M» HOKHO
OBITO OCYIECTBIIATH IOKYIKY BeKCerlell Ha KOHKYPCHOI ocHoBe. OTHAKO 9TOTO CielTaHO
He 6bUT0. BaHKOBCKUeE Bekcess ObUIM MPUOOpeTeHbl Yepe3 MOCPETHUKOB 6e3 KOHKYpC-
HOIT Ipolenypbl. TeM caMbIM 6bI/IO HAPYIIEHO 3aKOHOAATENBLCTBO O KOHKYPEHIINIL.

Pykosopctso OAO «M», 1cH0/1b30BaB CBOM ITOJTHOMOYMS, HAPYIIM/IO 3aKOH. YKa-
3aHHbIe IeJICTBYA COfIep>KaT MIPU3HAKY 0OIIeCTBEHHO OIIACHOTO JeAHMA, IPeTyCMOTpPeH-
Horo cT. 201 YK P® (3noynorpe6bnenne nomnomounsimn). Ilo gannoit crarbe YK PO na-
CTyIaeT OTBETCTBEHHOCTD 3a MCIONb30BaHMe NNIIOM, BBIIIOTHAIOMIMM yIIpaBlIeHYeCKIe
GYyHKIMM B KOMMEpPYeCKOil MM MHOI OpraHM3al[UY, CBOMX IOTHOMOYNIT BOIIPEKN 3a-
KOHHBIM MHTEpecaM 3TOJM OPraHM3alVM U B Le/IAX U3BIE€YEHNA BBITOJ] U IPEVMYILECTB
Wist ce6st MM IPYTUX JIULL 1160 HaHeCeHMs Bpefia JPYTUM JIMI[AM, eC/IM 9TO fIesTHMe T10-
BJIEK/IO IIPMYMHEHNE CYLIECTBEHHOIO Bpefja ITpaBaM I 3aKOHHBIM MHTepecaM TpaK[aH
VIV OpPTaHM3aIMil TM60 OXpaHAeMBIM 3aKOHOM MHTepecaM 00IecTBa NN FOCYAapCTBa.

[IpuBnedenre GMHAHCOBBIX OPraHM3ALMII /I OKA3aHMA YCIYT HA PbIHKE I[eHHBIX
Oymar 6e3 KOHKypca — JiessHue IIPOTUBOIIPaBHOE, CIOCOOHOE MPUYMHNUTD BpeJ] y4acT-
HMKaM (PMHAHCOBOTO PBIHKA.

OpnHaKo cocTaB NMpeCcTYIUIeHNs, IpeaycMoTperHoro cT. 201 YK PO, Tpebyer Hanmu-
4yIA CIIeNMaTbHON LIe/ — M3BJIeYeHVS BBITOJ] Y IIPEUMYILECTB J/IA Ce0s MU JPYTUX /UL
760 HaHeCeHUs Bpela APYTUM JIMIIAM, a TaK)Ke HACTYIUIeHMs OOIIeCTBEHHO OIACHBIX
MIOC/IEZICTBUI B BUZIE€ CYLIECTBEHHOTO Bpefia MpaBaM M 3aKOHHBIM MHTepecaM TpaKJaH
VIV OpPTaHM3aIMii 1160 OXpaHsAeMBIM 3aKOHOM MHTepecaM 00IecTBa NN FOCYAapCTBa.

ITo nepsomy snu3ody (moxymka Bekceneit «A-banka» depes OO0 «CK») cnencTsue
YCMOTpeno KOPBICTHYIO Lie/b B AeiicTBuAX pykoBofcTBa OAO «M». OTHOCUTENIBHO Ha-
CTyIUIeHMA OOIeCTBEHHO ONACHBIX MOCIEACTBIIA, IPpeycMOTpeHHbIX B cT. 201 YK PO,
B ITocTaHOB/IEHNM O IPVBJIEYEHNN B Ka4eCTBe OOBMHAEMOro HIYero He ckazaHo. [Tokyr-
Ka BeKcerell 6e3 KOHKypca HapyIIaeT MHTepechl (PMHAHCOBBIX OPTaHU3aINil, HOCKOIbKY
OHI JIMIIAIOTCSA BO3MOXKHOCTY Y4aCTBOBATDh B KOHKYpce. OJHaKO HaCKOIbKO CyIIieCTBEH-
HBIM SIB/IAETCS 9TO HapYyIIeHMe, CIefICTBIEM He YCTaHOBJIEHO. B cBA3M ¢ aTuM npobnema-
muueH 61600 0 HANUYUL 6 cOOessHHOM K. npusHakos npecmynnerus, npedycmomperHozo
6 4. 1cm. 201 YK PO.

ITo 08ym Opyeum anuszodam noKynku eexceseti TakxKe He Obla IIpOBefieHa KOHKYPC-
HaA mpolenypa oT6opa ¢MHAHCOBBIX opraHmsauuii. OZHAKO KBaIMPUIMPOBATH IO-
KYIKy BeKcejleil Ipy OTCYTCTBMM KOHKYPCHBIX HpOLeAyp IO JaHHBIM 3MM30[aM IO
cT. 201 YK P® nipu Tex naHHbIX, KOTOPble OTpa’keHbl B IlocTaHOB/IEHNN O IPUB/IEYEHNN
B KaueCcTBe OOBMHAEMOTO, Henb3A. Criedcmeue He OMPa3uno 6 mekcme npoueccyanbHozo
0oKyMeHma 06CcmMosmenvCme, NO3607ITIOULUX YIMBePHOamb HAUYUe yeu 310ynompebe-
Hus nonHomouuasmu. B TIocTaHOBIEHNU COLePKNUTCA JIVIIb OIleHKa (aKTOB, @ CBEIEHNMI
o camyx ¢axTax HeT. TakKe HeT JaHHBIX O IPUYMHEHNM CYILIeCTBEHHOTO Bpefia IIpaBaM
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VI 3aKOHHBIM MIHTEepecaM I'PakK/laH VI OpTaHu3anuii 160 oOXpaHAeMbIM 3aKOHOM MHTe-
pecaM oOIecTBa WM TOCYapCTBa.

Anu300 4. B 2010-2011 rr. (bonee TouHasA gaTa CIEACTBUEM He YCTAHOBJIEHA) 110 yKa-
3aruo K. ympasmatomuit OAO «JI» I.coBmectro ¢ T., [I., Ip., BeImoMHAIOIMMY yIIpaB-
nendecke pynxuym 8 OAO «M», 1 HEyCTaHOBIEHHBIMY INL[AMM, UCIIONIb3Ys CBOM CIIY-
»KeOHbIe TIOTHOMOYM, TIepeBesl aKTUBBI OPTaHM3AIN Ha OCHOBAHNM NTOJIOKHBIX I0KY-
MEHTOB Ha c4yeTa (PMKTUBHBIX IPeTIPYUATHIL.

Ha ocHOBaHMM areHTCKUX I0TOBOPOB I10J, Ol HAKOBLIMI HOMEPaMM, COCTABI€HHbBIX
B HapylIeHue TpeOoBaHmii pefepaIbHOr0 3aKOHOAATENTbCTBA, 3aK/M04eHHbIX ¢ OO0 «I0»
u OO0 «XOp», nenexusie cpenctsa OAO «[I» 3a 2010-2011 rr.,, B cymme 7,3 mpp pyo.
sauncnsnuch yupasaaomum OAO «[I» I. o ykasanmio K. n npenaputenbHoOIl foro-
BopenHoctu ¢ T., [, Ip. Ha pacuernsle cueta OO0 «IO» 1 OO0 «IOp». 3arem meHex-
Hble CpPeficTBa B CyMMe 2,9 MiIpf; py6. Kak cOOCTBEHHbIE CPeICTBA C PaCUETHBIX CUETOB
000 «I0» 1 OO0 «IOp» nepeBOAUNINCH HA pacyeTHbIE CUETA, OTKPITbIE APYTUMU Opra-
HM3ALMAMY B APYTUX OaHKAX.

Cspimre 1 mapz 478 MaH py6. 6bIIM IepeBeleHbl Ha pacyeTHbIe CUYeTa CTOPOHHUX
KOMMepYecKMX OpraHM3alii Ha IpyroOpeTeHne BeKceneil, a TakKe Mepednc/IeHbl Jie-
He)XHBbIe CPefICTBa B cyMMe 500 MyTH py0. IT0J BMIOM PEMOHTA U OKa3aHNA YC/IyT pasind-
HBIM (MpPMaM-OJHOZHEBKAM, @ BIIOC/IE[ICTBIM OOHA/INYEeHBL.

Kpome Toro, nsgaBamuch (GMHAHCOBbIE PACIOPSDKEHMA HA IEPEBOJ C PAcUeTHBIX
cuetoB OO0 «IO» penexxnpix cpencts OAO «[I» Ha onIaTy OrOBOPOB YCTYIKM IIpaB
TeM >Ke OPTaHM3AIVIAM, B aKTUBBI (BEKCe/IA) KOTOPBIX BK/IaAbIBanuch cpeicTBa OAO «J».

FOpuouueckas ouenxa cnedcmeuem daxmuueckux o6cmoamenvcme

CrepcTBuUE CIMTAET, YTO B pe3y/IbTaTe COBMECTHBIX, COITTACOBAHHBIX 1 3apaHee CIlIa-
HUPOBAHHbIX IIPECTYITHBIX nevicteuit K., T., 1., Fp. ¥ HEYCTAHOBJIEHHBIX JIAI] IIOXUIIEHBI
meHexuble cpeactBa OAO «M» B 0c000 KpyImHOM pa3Mepe Ha CyMMY CBBILIe 4 M
300 mH py6., yem npuunHeH yuiep6 OAO «P», KOHTPOIBHBII MAKET AKIVIT KOTOPOTO
npuHagnexxut Poccniickoit @epgepanun B muite PemepanbHOro areHTCTBA 1O yIIpaBiIe-
HUIO I‘OCY,]IapCTBeHHbIM I/IMYH_(eCTBOM.

CnenctBue momaraeT, 4To K. coBepmmna npecTymieHue, IpefycMOTpeHHoe 4. 4
cT. 159 YK P® — MoImeHHNYeCTBO, T. €. XMIIeHNe Iy)KOTO UMYIeCTBa ITyTeM oOMaHa,
COBepIIIeHHOE C UCIOJIb30BaHMEM CBOETO CIY)KeOHOTO IOMOXKEHWs, OpraHM30BAHHOI
TPyIIOlL, B 0060 KPYIIHOM pasMepe.

Ananus ob6cmoamenvcms, ompaxcennvix 6 Ilocmanoénenuu o npueneuenuu 6 Ka-
yecmee 006UHAEMO20, U 0PUOUHECKOL OUEHKU IMUX 00cmoamenvcme, 0aHHOl ced-
cmeuem

B nponeccyanbHOM HOKYMEHTE OTPa’KeHO JIBVDKEHME JNeHEXHBIX CPeICTB, IPUHA/-
nexamux OAO «[l», B pesynbraTe KOTOPOTO OHM OBUIM M3BATHL M 0OpalleHBbI B IIOJIb-
3y apyrux nuy. ChencTsyue MOCYUTANO OelICTBUA /UL, BHIIOMHABIINX YIIpaBIeHYeCKIe
(GYHKIMM, KOTOPBIE OCYLIECTB/ISIN 9TO ABVDKEHUE NEHEKHBIX CPelCTB, XUIeHUEM, CO-
BEpPILEHHBIM ITyTeM MOLIEHHIYECTBA.

Ecnu npusHath BbIBOR cpefcTB co cuetoB OAO «[I» xuieHnem, To KBannduka-
qus comestHHoro 1o ct. 159 YK PO ommmbouna. Ecin umeno mecto xuienne, 10 B hop-
Me IPUCBOEHMS, IIOCKOTbKY pedb uzieT 00 oOpallleHnu B CBOIO IO/Ib3y BBEPEHHOTO
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umyuiecTBa. C y4eTOM OCTa/lbHBIX OOCTOATENbCTB, OTPAXEHHBIX B IloCcTaHOBIEHMU
O IpUBJIEYEHNN B Ka4eCTBe 0OBMHAEMOTO, JAHHOE XMIIeHNMe MOMIeKUT KBamdUKaum
10 4. 4 cT. 160 YK P® kak npucBoeHue, coBepllieHHOe B 0C060 KPYIIHOM pa3Mepe op-
TaHM30BaHHOI TPYIIIION C VICIIOIb30BAHNEM CBOETO CIy>KeOHOro monoxeHns. Onpepe-
JIeHVe BYJJa COYYaCTHMKA HAJ0 OCYIIECTB/IATb C YI€TOM pacIpefie/IeHNs II0THOMOYMIT
B OTHOLLIEHUY BBEPEHHOT0 NMyIecTBa. CBeeHNI 0 paclpefeeHnyt IIOTHOMOYMIL B Ma-
Tepuasax 3aIpoca Her.

Jomyckast BO3MO>KHOCTD KBanmudukaunu gevicteuit K. mo ct. 160 YK P®, neobxo-
IVIMO 3aMeTUTb, YTO JAHHBI BBIBOJ, B OIIPefie/ICHHON YacTy ABJsAeTCs yCIoBHBIM. B Ilo-
CTAQHOBJICHUM O TIPVBJIEYEHNN B Ka4eCTBe OOBMHAEMOTO He OTPa)KeHbI Bce (PaKTIIeCKye
00CTOATENbCTBA, HA OCHOBAaHMU KOTOPBIX CJIECTBNE CHEIATI0 BBIBOJ, O COBEpIICHNUN
xuieHns. Tak, TOBOpUTCA 0 3aKIIYEHNM areHTCKUX #KoroBopos ¢ OO0 «I0» u OO0
«IOp», cocTaB/IeHHBIX B HapylIeHNe TpeboBaHmMil GpefepanbHOro 3akoHofaTenbcTaa. Of-
HAKO B IIPOIeCCYa/TIbHOM JJOKYMEHTE He OTPaKeHbI (PaKThl, B CHITY HAIMYMA KOTOPBIX 3TU
TOTOBOPDLI IIPM3HAIOTCS He3aKOHHBIMU. [103TOMY BBIBOJ, O XVIIEHUN II0 COOTBETCTBYIO-
UM JIefiCTBUAM OyfieT CIIpaBeINBBIM, €C/IU IPU3HATD IPABOTY CIIECTBUA IIPU OLIEHKe
TOTOBOPOB KaK HE3aKOHHBIX.

B ITocTaHOB/IEHNY O IPUB/IEYEHNN B Ka4eCTBe 0OBIHAEMOTO TOBOPUTCS O IIepeync-
JIeHUN JieHeT Ha CYeTa CTOPOHHMX OpraHM3aumili Ha mpuobpereHne Bekcesneit. OgHako
He OIJICaHBI YCTIOBYA, HA OCHOBaHMM KOTOPBIX COCTOANIOCDH IIepedliC/Ie e STUX CPEfCTB,
4TO TAaKXKe He JjaeT BO3MOXXHOCTMU OLIEHKM (PAaKTOB, IOCTY>KUBILIVX BBIBOAY C/IECTBUSA
0 COBEpILEeHNN XMIIEeHN B OTHOIICHNM IIepedlIC/IeHHbIX CPefiCTB.

C yuemom usnoxeHHozo0 credyem 3aKa0UUmy, Umo, ¢ 00HOL CIOPOHDBL, HANUYUE XU-
wienus 6 oeticmeusx K. uckmouumo Henv3s, a ¢ 0pyeoli — oueHka 000CHOBAHHOCMU K6a-
nugukayuu codesnnozo K. no cm. 160 YK PO mpebyem npedocmasnerusi 6onee nonHou
uHopmayu 0 Paxmuueckoti CmopoHe co0esTHHOZO.

OrtBeT Ha Bonpoc 2

Bompoc 0 TOM, KOMY NIpUYMHeH yiepO COBEepLIEHHBIM HIPECTYIIEHNEeM, pellaeT-
Cs Ha OCHOBe KBa/MUKAaLUyU NpecTyIUIeHNs. VI3 oTBeTa Ha IepBbIil BOIIPOC 3aIpoca
BBITEKAeT, 4TO B fleNicTBUAX K., 603M03HO, IPUCYTCTBYIOT COCTABbl [BYX IpECTyII/Ie-
HMIT: TIpUcBOeHMe BBepeHHOro (cT. 160 YK P®) u snoynorpebnenne moTHOMOYMAMNI
(cT. 201 YK PO).

Yiiep6 ot xmieHns, npegycMorpeHHoro ctT. 160 YK P®, npuunnsercs Bramenb-
11y (cobcTBeHHUKY) nmyniectsa. CormacHo [TocTaHOB/IEHNIO O IPUB/IEYEHNN B Ka4eCTBe
0OBUHIEMOTO BIafleNblieM CPECTB, KOTOPbIe ObIIV BBEPEHbI BUHOBHBIM JIMIIAM, ITO TIEP-
BbIM TpeM anusofaM Asnsgerca OAO «M». Ecniu npusHaBaTh Hajlin4ume cOCTaBa XMUIEHN S,
TO HEOOXOAMMO 3aK/II0UNTh, 4TO uMeHHO OAO «M» mpuumHseTcs yuiep6. I1o obie-
CTBO SIBJISIETCSI KOMMEPYECKOTT opranmsaiiueir. B ero cobctsennoctn cormacto ct. 213 TK
P® moryT HaXOAUTHCA UMYILECTBO, IepelaHHOe B Ka4eCTBe BK/IaI0B (B3HOCOB) yUpenn-
TensMM (yJacTHUKAMM, YWIEHaMM), @ TAKXKe MMYILEeCTBO, IPUOOpETeHHOe UM IO VIHBIM
OCHOBaHMAM. BrafenblieM JeHeXXHbIX CPelCTB, HaxopAmuxca Ha cueTy OAO «M», gB-
nszetcst OAO «M».

B cBA3M ¢ 3TMM HeT OCHOBaHUII YTBep)KAaTh, 4To K. 1 gpyrue myTeM coBeplleHNs
XMILeHNA IpU TMOKYIKe BeKCeneil dyepe3 KOMIIAHUM-IOCPENHUKN MOIIM HPUYMHUTD
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yiiep6 Poccuiickoit @enepanyn. IToTepreBmnM OT XUIEHNs, eC/I IPU3HATb TAKOBOE
cocrosaBumMcs, ABnseTcst OAO «M». [lenpru Poccuiickoit @epepanuy He MOXUILAIUCD.

Taxke mpo6neMaTndeH BBIBOA O Hamuuuu yiiep6a mast Poccuiickoit @epepannnm
B pe3y/IbTaTe BO3MOXHOT'O IPUCBOEHMS CPeACTB, HaxopAuuxca Ha cueTy OAO «[I». ITo-
TepIIeBIINM OT IPeCTYIUIeHNS AB/AeTCs KoMMepueckas opranmsanys (OAO «[I»). Tor
(daxkT, YTO Ha CYeT OpraHM3aluy IOCTYIAIM LEeHbIM OT MHBIX KOHTPAreHTOB, He JaeT
OCHOBAaHMII IPM3HABATh MOTEPIEBIINMY 3TUX KOHTpareHToB. C MOMEHTa 3auMC/IeHNUs
CPEeZCTB Ha CYeT VX BJIafie/IblieM CTAHOBUTCS OpTaHMU3aLsl, KOTOPOI IPUHA/IEKUT 3TOT
CYeT.

Yugep6 om xuujeruti, ecnu npusHasamv ux cO8epUIeHHLIMU, NPULUHSTICS KOMMepYe-
ckum opeanusavusam (OAO «M» u OAO «[]»). Poccuiickoti Pedepavuu yuiep6 6 pesynvma-
me cosepuleHUs XUweHUll npuduHer He Ol

/3 oTBeTa Ha HepBbIll BOIPOC BBITEKAET, YTO B AENCTBUAX K., 603MO#HO, IPUCYT-
CTBYeT COCTaB IPeCcTyIUIeHNus, npegycMorperHHoro cT. 201 YK P®. Taxoxe 13 orBera Ha
IIePBbIl BOIIPOC CIIEflyeT, YTO eC/IM YKasaHHOe IPecTyIUIeHUe MMEIO MeCTO, TO ObUIn
HapyIlIeHbl 3aKOHHBbIE MHTepechl (PUMHAHCOBBIX OPraHM3alMil, KOTOPble ObIIVM JIMIIEHBI
BO3MOKHOCTH Y4acTMs B KOHKYPCHBIX IIpoLieflypax Ha OKa3aHMe YCIyT Ha pbIHKe LIeH-
HbIX Oymar. Yinep6 Poccuiickoit @emeparuy TakuM 3710yHOTpebIeHMeM TIOTHOMOYVSIMA
B KOMMEPU€eCKOIT OPraHM3aI[ui IPUINHEH He ObIL.

Taxum obpaszom, K. u opyeue ne npuuunsnu yujepba Poccuiickoti Dedepavuu, oasxe
ecu NPu3HABAMb HATUYUE 6 UX 0elicmBUAX cocmasos xuujenus no cm. 160 YK @ u 3n0-
ynompeoneHus NOTHOMOUUIMU.

OtBeTbI Ha BONpOCHI 3 1 4

JIns oTBeTa Ha 5TM B3aMMOCBSI3aHHbIE BOIIPOCHI IMEET 3HaYeHMe CTeNYIOlIee.

Tpebytomue paspelleHns MpaBoOBbIe BOIPOCH JIeXKAT B INIOCKOCTY KOHCTUTYIIVIOH-
HO TapaHTMPOBAHHBIX ¥ MEXJYHAPOJHO IPU3HAHHBIX IIPaB Ha 3aIUTYy U IPEe3yMIILNIO
HeBMHOBHOCTH (CT. 45, 49 Koncturynuu PO, ct. 6 EBponeiickort KoHBeHINM 1o mpa-
BaM 4e/I0BeKa). YKasaHHbIe IIpaBa OTHOCATCS K YUCTY HEOTYY>KAaeMbIX OCHOBHBIX IIpaB
1 cBO6OJ YeoBeKa, IPUHAAIeKANX eMy OT poxjeHus (4. 2 ct. 17 Koucturynun POD),
ABJIAIOTCA HEIIOCPECTBEHHO JIEMICTBYIOIVIMMI U OTIPEMIEIAIOT CMBICT, COfepKaHue U Ipu-
MeHEeHIe COOTBETCTBYIOINX 3aKOHOB (CT. 18 Koncturynuu P®), Bxodas nmopexaniye
TOJIKOBAHMIO HOPMblL, codepacaujuecst 6 cm. 171 YIIK PQ.

CMbLC 5MUX HOPM COCOUM 8 NpedocmasieHUU 006UHAEMOMY 603MONCHOCIU 3AU4U-
WAmocst 0m npedv6eHH020 0068UHEHUS.

B xonTekcre cT. 45 Koncturyuun PO paccmarpuBaeMble HOPMbI IPEACTABAIOT CO-
6011 OfHY 13 TapaHTUII TOCYApPCTBEHHON 3alUThl Ha3BaHHBIX IIPaB YelloBeKa, 6e3 Ko-
TOPOJI 0OBMHAEMBIII He MOXKET MCIIONb30BaTh HU OIMH U3 YCTAHOB/ICHHBIX CIIOCOOOB 3a-
muThl [4, c.202-208].

B xonTekcte cT. 6 EBpormerickoit KonBenunn mo nmpaBam yenoBeka (patuduimpo-
BaHHOI Poccueil n asnawomerica B cuny cT. 15 Konctutynun PO coctaBHOI 4acTbio
ee IIPaBOBOJI CUCTEeMbI) — 3TO OfIHA M3 TaK Ha3bIBaeMbIX MIHMMA/bHBIX IPOLeRyp-
HBIX TapaHTMIT 3alIUTH OOBVHAEMOTO, IIPU3BAHHBIX 00€eCIIeYNTh COOIIOfeHe IPIH-
[UIa COCTA3ATENbHOCTI C TeM, YTOOBI OOBMHSIEMBIIl He OKa3ajcs OfuUH 6e3 CpencTB
3alIUTBI B TOT MOMEHT, KOTJja €r0 IOJI0’KE€HE OKa3bIBAETCS CYIIECTBEHHO CTECHEHHDBIM

Becmnux CII6I'Y. IIpaso. 2017. T. 8. Boin. 4 509



[eVICTBUSAMU TOCY/JapCTBEHHBIX OPraHOB, OCHOBAHHBIMY Ha OOBMHEHMSX IIPOTUB HETO
[5, c.94; u gp.].

Colepranue aHaNU3UPYeMbLX HOPM 3AKTIOUAEHICS 8 Peanu3ayul npasa 006UHTeM020
3HAMb, 6 UemM OH 008UHSEMCS, NYmMemM UHPOPMUPOBAHUS €20 00 UHKPUMUHUDYEMOM eMy
OesHuu (pakmuueckux o6cmMosmenvcmeax u 0puoUtecKux NPUsHaKax).

C toukn 3penns Koncturyuuu PO (4. 2 ct. 24) peus uget 06 06s513aTeIbHOM O3Ha-
KOMJICH!V OOBMHSIEMOTO C JOKYMEHTOM (B HallleM C/Iy4ae — C IOCTAaHOBJICHUEM O IIpH-
BJIEYEHNN B KadecTBe OOBMHIEMOIO), HEMOCPENCTBEHHO 3aTParvBalOLIVM €ro Ipasa
" cBOOOABL.

C Touku 3penus1 EBponeiickoit KonBeHijuu no npasam denoBexa (1. 3a CT. 6) IO Ta-
KM JJOKYMEHTOM VIMeEeTCs B BUAY «0QUIManbHOe YBeOM/IEHNE, BpydaeMoe NIy KOM-
IIeTEHTHBIM OPTaHOM, 06 OGBMHEHNUM €70 B COBeplieHNy IpecTymieHns»*. CyTb Iogpasy-
MeBaeMOro 37lech IpaBa ObITb YBEOMJICHHBIM 00 yIOJIOBHOM OOBMHEHMM 3aK/TI0YaeT-
Cs B TOM, YTO OOBMHSAEMBIIT CINTACTCSI HEBMHOBHBIM HA MPOTSDKEHUM BCETO YTOTIOBHOTO
Ipoliecca 1 MMEHHO II03TOMY eMy FapaHTUPYyeTCs IPaBo Ha 3aIUTY OT TeX, KTO ero 06-
BUHSET, a K OOBMHEHMIO IIPEbABIAETCA TpeOOBaHIe 3aKOHHOCTU ¥ 00OCHOBAHHOCTA.
[y TOro 4TOOBI INIIO Y>Ke C MOMEHTA IIPU3HAHNSA ero OOBMHIEMbIM KOMIIETeHTHBIMM
OpraHaMM MOIJTIO CYAMUTb O A€ ICTBUTEIBHOM OTHOLIEHNN K €T0 IPaBy CYMTAThCS HEBIHO-
BHBIM CO CTOPOHBI 3TUX OPTaHOB U PeaJIbHOCTU CBOETO IIpaBa Ha 3alUTY, eMy CIefyeT
IPEeNOCTABUTD HAIEXAI[YI0 MHYOPMALINIO O IPUUMHAX (IPeCTYIVIEHNUAX, KOTOPbIE OH,
II0 MHEHMIO OPraHOB YTOIOBHOTO IIpeC/IefJOBaHNs, COBEPILINI) i XapaKTepe (opunde-
CKOJI KBaymudukanum) o6BuHeHus [6, c. 147].

uaye ToBOps, IO CMBIC/TY M COiepKaHUI0 TonKyeMbIx HopM YIIK P®, onpepnens-
eMOMy IpaBaMI Ha 3aIUTY U IIPEe3yMIILUI0 HeBMHOBHOCTY, MHPOPMALN, IPETOCTaB-
nsieMasi 0OBMHAEMOMY, HO/DKHA OBITh TOUHOIL, ITOAPOOHOIL ¥ HOHATHOI HACTONBKO, YTO-
OBl TIOMOYb OOBMHAEMOMY O3HAKOMUTBCS C BBIABMHYTBIMM IPOTUB HETO OOBMHEHMA-
MU U HaJljIeXaIuM 06pa3oM MOATOTOBUTHCS K 3alliUTe OT HUX. B cBsA3M ¢ aTUM nocma-
HOBTIEHUE 0 NPpUBJIeYeHUl 8 Kavecmee 008UHAEMO20 He NPOCINO BbINOHAE BANHYIO UH-
popmanuonmyo PyHKyulo, a evicmynaem 6 Kkavecrmee HeoOX00UMO20 YCTI08US 86e0eHUS
6 Oeticmeue 6celi COBOKYNHOCMU NPOUECCYANbHBIX NPAB, KOPPECNOHOUPYIOUUX NPABy HA
3AULUIY NO Y207106HOMY O€rLy.

[IprMeHeHMe aHATM3MPYEMBIX HOPM IIpeACTaB/IsAeT co00l I0PUANKO-TEXHIYEeCKOe
U3/I0)KEHe B YCTAaHOBJICHHOJ 3aKOHOM IIPOLiecCYaIbHON popMe PaKTUIECKUX U IOpH-
AMYEeCKUX OCHOBAHMII OOBMHEHN, JeTa/IM3MPOBAHHbBIX B OTHOIIEHVM JIVIIA, COBEPIIeH-
HOTO VIM JIesTHUA U I0PUIMYEeCKIUX NIPU3HAKOB IIPeCTYIUICHN, IO KOTOpOe JaHHOe Jesi-
HIe TIOATIa/IaeT.

Hu Koncturynusa PO, uu EBponeiickas KoHBeHIA 10 ITpaBaM Ye/loBeKa He Kaca-
I0TCs1 FOPUIMKO-TEXHIYECKOI CTOPOHBI YTOIOBHOTO OOBMHEHM, yKasbIBast IUIIb (IIps-
MO IV OIIOCPENOBAHHO) Ha €r0 CMBICT 1 COfiep>KaHIie, CBSI3aHHBIE C PeaIbHbIM JOCTH-
KeHMeM Iieieil KOHKPeTHO U 9 PeKTUBHOI 3alNUTHI ¥ CIIPABEINBOCTYU IPABOCYANA.

3 Onpenenenne Koncrurymmonnoro Cyza P® ot 23 mapra 2010 1. Ne 421-0-O «O6 oTkase B mpu-
HATUY K PACCMOTPEHUIO Xano06bl rpakaannHa Kysbko AHaromus [IMUTpueBMYa Ha HapyLIEHNe eTO KOH-
CTUTYILMOHHBIX TIpaB CTaTbel 236 YTomoBHO-IpoIleccyanbHOro Kogekca Poccuiickoit @emepanym, a Takxe
cymeOHbIMU pemeHUAMM». CM. Takxe: [4, c.91-92].

4 Ecklev. Germany, judgment of 15 July 1982 (Series A, No. 51, p. 33, para. 73).
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C yueroM mpaBoBbix mosuumit Koncruryimonnoro Cyma PD asmo npeononaza-
em (8 konmekcme cm. 171 YIIK P®) ocHosaHHoe HA 00CMAMOUHBIX 00KA3AMENbCMBAX
ycmanossierue 00CMoAmenvcmes 0essHUS, co8epuiete KOMopo2o NOCYHUNO OCHOBAHUEM
07151 8030YHcOeHUST Y207106HO020 0end, KOHKPemHO20 8pedd, NPU4UHeHHO20 IMUM OesTHUEM,
a makxe e20 NPABUNIbHYI0 Y20T06HO-NPABOBYI0 OUEHKY, BKIIOUAS UHOBHOCHb COOMEEm -
cmeyouLezo uKa°, a C y9eTOM MPABOBbIX MO3UIMIT EBpOMENicKoro cyaa 1o mpaBam ve-
JIoBeKa — 0071ee BblCOKY10 CreneHb 0emanu3uposanHocmu UHMHOPMauuu, cooepranetics
8 Y207108HOM 00BUHEHUU, HeXcerU 8 CLy4ae 3A0epHCAHUS UL 3AKI0HeHUS N0 cmpaxcy®.

YT0 KacaeTcsl yroMOBHO-IIPOLECCYaTbHOTO 3aKOHOATEIbCTBA, TO XOTS (HOpMy/In-
poBaHue OOBMHEHVS U peI/IaMeHTUPOBAHO MM, B OO/IbLIEN Mepe OHO 3aBUCUT OT KOH-
KPETHBIX 00CTOATENbCTB. BOT moYeMy OljeHKa 3aKOHHOCTM 1 0OOCHOBAaHHOCTH HOCTa-
HOBJIEHVISI O IPUBJIEYEHNM B KaueCTBe OOBMHIEMOrO JO/DKHA YYUTHIBATh He TONBKO CO-
OnmtoieHNe IPefyCMOTPEHHBIX 3aKOHOM I0PUANYEeCKUX (OpPMaIbHOCTET, HO M KOHKPET-
HYIO CUTYAIUIO IO JIeTTy.

Tonkosanne ct. 171 YIIK P® B poccuitckoit IopuandecKoii mreparype u CyaeOHoit
IPaKTUKe sIBAETCS eAMHOOOPA3HBIM U B 0000IIeHHOM BUJie CBORUTCS K CIEAYIOLIEMY.

Ilocmanosnetue o npusnedeHUU 6 Kavecmee 008UHIEMO20 OONIHHO ObimMb:

— NepCOHUPUUUPOBAHHDIM, T. €. YKa3bIBATh TONBKO Ha OHO KOHKPETHOE JINIIO, TIPU-
BJIeKaeMoe K OTBeTCTBeHHOCTH (I1. 3 4. 2, 4. 4 ¢T. 171 YIIK P®D);

— UHOUBUOYATUSUPOBAHHBIM, T. €. JaBaTh OIVICAHVE KAKIOTO 00CTOATENIbCTBA, IO -
JIeKAIero JOKa3bIBaHMIO, Y KaXKIOTO IPM3HAKA IIPeCTYIUICHNS, BMEHAEeMOr0 00BIH e-
MoMmy (1. 4, 5 4. 2 ct. 171 YIIK P®D);

— KOHKPemu3uposaHHviM, T.e. XapaKTepu3oBaTh (B MaKCUMaJIbHO CXaroil ¢op-
Me) Ka)Kloe KOHKpETHOe [eiicTBMe (91M30[), COBeplLIeHHOe OOBMHSIeMBIM (4. 1 CT.
171 YIIK P®).

Bepxosubie Cynpt CCCP, PCOCP 1 PO B cBOMX NOCTaHOBNIEHMAX (IeiCTBYIOIIX
U HeeVICTBYIOLINX) HEOJHOKPAaTHO oOpalljaiy BHYMaHME Ha HENONYCTMMOCTb UTHO-
pPUpOBaHMs BbIIIEYKa3aHHBIX TPeOOBaHMII, pacCMaTpUBasl 9TO KaK CYL[eCTBEHHOE Ha-
pyllIeHNe IpoliecCyanbHOro 3aKoHa. Tak, eme B IloctaHoBnenun Ilnenyma BepxoBHoro
Cyna PCOCP (yxe yrparusiem cury) ot 21 anpena 1987 r. Ne 1 (B pen. ot 21 ekabps
1993 1.) «O6 obecrevennn BCECTOPOHHOCTH, TIOMHOTH U OOBEKTUBHOCTY PacCMOTpe-
HUS CyfaMyl YTOJIOBHBIX Jie/» (II. 2) HapylLleHueM 3aKOHa IPU3HAIOTCS CTydan, «KOrka
00BMHsEMOMY BMEHsIETCs COBEpIIeHIe HeCKOIbKIX IPeCTYIUICHNU, ITOANA/JAI0IVX O
TeiiCTBYe Pa3HBIX CTATell yTOTOBHOTO 3aKOHA, OIHAKO. .. He YKa3aHO, KaKue KOHKPETHbIe
NeICTBUS BMEHSIOTCS O6BI/IHH€MOMY II0 Ka)KJI0il U3 CTaTell yTrOI0BHOIO 3aKOHa 6o
He pasTrpaHNMYeHbl [IeICTBMS YIACTHMKOB IpecTyIuleHuA». B Iloctanosnenun Ilnenyma
Bepxosroro Cyna PO (yxe yrparusiuem cuiy) ot 8 siekabps 1999 . Ne 84 «O mpaxrtuke
INpYMEHEHNs CyJZaMl 3aKOHOJATEbCTBA, PEIIAMEHTMPYIOLIEro HalpaBjIeHMe YTOlIoB-
HBIX JieJI 1A JOIIOJTHUTEIBHOTO pacciefoBanys» (1. 13) K 41c/Ty HapyLIeHUI yTOIOBHO-
MIPOLIeCCYaTbHOTO 3aKOHA, BIEKYIUX JIMIIeHNe VIV CTeCHeHNe rapaHTupoBaHHbIX YIIK
IIpaB y4YacTHMKOB IIPOIecca, TaKKe OTHOCAT CIydal, KOIfa «He yKasaHbl cTaTbhs YK,
YaCTh MIM NYHKT CTaThb!, KOHKPETHbIE IEJICTBYS 0OBUHIEMOTrO, MO0 MIPY COBEpIIeHNN

5> INocTaHOB/IeHME Koucturyunonnoro Cyna PO ot 8 gexabpst 2003 r. Ne 18-I1 «ITo geny o mpoBepke
KOHCTUTYLMOHHOCTH IIONOXKeHmii cT. 125, 219, 227, 229, 236, 237, 239, 246, 254, 271, 378, 405 n 408, a Tak-
xe 171, 35 1 39 YIIK PO B cBA3u ¢ 3ampocamMi Cyf0B 001Ielt OPUCAMKIUN 1 XKao6aMu TpaXK/iaH».

¢ Application 9614/81, G, S and V vs. Austria // Decisions and Reports. 1983. Vol. 34. P.119.
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HeCKOJIbKVIX IIPECTYIIEHNII He IaHa IIpaBOBasi OLleHKa KaKIOMY 13 HUX U Ap.». VIHbIMU
CTI0OBaMU, 006UHeHUe 0y0em cnpasednusvim, eciu 0aHA NPABUNLHASL U MOMUBUPOSAHHAS
keanupuxauus cooesHHoeo (1. 8 y>xe yrparusuiero cuny ITocranosnenus ITenyma Bep-
xoBHOro Cyna P® or 29 anpens 1996 . Ne 1 «O cyge6HOM npurosope», . 19 neicTayio-
wjero ITocranosnenus Ilnenyma BepxosHoro Cyza P® ot 29 HOs6pst 2016 T. Ne 55 «O cy-
IeOHOM IIPUTOBOPE»).

Kak crepyer u3 oTBeTa Ha IIepBBIIl BOIIPOC, 006UHeHUe, npedvaenenHoe K., He om-
seyuaem OONLUIUHCIBY MPeb08aHULl, NPedDABNIEMbIX K NOCMAHOBIEHUI0 0 NPUBTeHeHUl
6 Kauecmee 006UHAEMO20:

1) keanugpukayus cooesHHozo (nepsvie mpu snuzooa) no cm. 159 YK PO ne coom-
gemcmeyem y207106HOMY 3aKOHY;

2) npu ONUCAHHBIX 8 NOCMAHOB/IEHUU 00CMOAMENbCMBAX He NPeoCmassemcs 603-
MONCHBIM COenams 00HO3HAUHYILL 81600 0 HANUHUY 6 Oeticteusx compyoHukos OAO «M»
COCMasa XUueHUs no nepeomy anu3ody (He 060cHOBaHO HANUUUE KOPBICTHOL te/ll);

3) no emopomy u mpemovemy anuzodam credcmeue 6006use He YKA3AN0, NO KAKUM
00CcMoAMenyCMeam OHO YCMaHOBUNO HANUYUE KOPLICIHOTL Uenu 6 OeticmBusx npeocma-
sumerneit OAO «M»;

4) no uemeepmomy anu300y Keanuuxayus cooesHHozo no cm. 159 YK PP owiu-
6ouHa.

Takum o6pasom, onennBaemoe IlocTaHOBIEHNE O NIPUBIEYEHNN B Ka4eCTBe 00OBM-
HSIEMOTO SIB/IICTCS] He3aKOHHBIM U HEOOOCHOBaHHBIM:

— IIpAAMO HapylLIaeT IpaBa OOBMHAEMOTO Ha 3aIUTY ¥ IPE3yMIIUI0 HeBHOBHO-
CTU, TapaHTMpOBaHHbIe CT. 45 1 49 Koncturyuyun PO u 1. 3a ct. 6 EBpornerickoit KonBeH-
IV TIO IIpaBaM 4Ye/loBeKa;

— MPOTUBOPEYNT KOHKPETHBIM npefnucannam ct. 171 YIIK PP;

— CYIECTBEHHO YXY/IIaeT ITOT0)KeHNe 00BIHAEMOTO0, IPENATCTBYA 3G (deKTUBHO-
MY UCIIO/Ib30BaHUIO BCETO KOMIUIEKCA IIPeJOCTABIeHHBIX eMY IIpaB.

JlonyuieHHbIe CIeACTBMEM IPU COCTAaBIeHMM AaHHOro IlocTaHOB/IEHNA Hapylle-
HIISL SIBJISIIOTCSL CYIeCTBEHHBIMY Kak B cMbicyie CT. 389! VIIK P®, Tak u B cMbicre 4. 1
c1. 401 n 4. 1 cr. 412° YIIK PO, n03BONAIOLINX pacCCMAaTPUBATh MX B KA4eCTBE BIIEKY-
IIVX 32 COO0JT OTMEHY VIV M3MEHeHMe CyleOHOTO pellleHNMs.

OtBer Ha Bompoc 5

JIns oTBeTa Ha IATBIN BOIIPOC MMEET 3HAYEHME CIefyIolee.

B coorBercTBUM C 4. 1 cT. 108 VIIK P® B nocranoBneHny cynpyu 06 n3dpaHuy Mepbl
IpeceyeHNs B BUJIe 3aK/II0YEHMS TI0J, CTPAXKY JO/DKHBI ObITh YKa3aHbl KOHKPeTHBbIE, (hak-
TUYeCKye 00CTOsTENbCTBA, IPOBepeHHble (YCTaHOB/IEHHbIE) B XOfie CYAeOHOro 3aceqa-
HYA U TIOCTY>KMBIIVE JOCTATOYHBIM OCHOBAHMEM /IS IPUHATUA TAKOTO PellleHN .

[TpoBepka yka3aHHBIX 0OCTOSTENIbCTB 3aK/II0YACTCS B M3YYCHUY V3TI0)KEHHBIX B CO-
OTBETCTBYIOIIlEM XOZIaTaliCTBe MOTHMBOB 11 OCHOBAHMUIL, B CUIy KOTOPBIX TpebyeTcs 3a-
K/TIOYNUTDH 0OBMHIEMOTO VIV TT003PEBAEMOTO HOf] CTPAXKY ¥ HEBO3MOYKHO 130paTh MHYIO
Mepy IpecedeHns, a TakKe B MCCIeJOBAaHNM MaTepUajIoB, IOATBEP)KAAIOMIMNX 000CHO-
BAHHOCTbD 3asIBJIEHHOTO XomarancTsa (4. 3 ct. 108 YIIK PD).

[IpoBepKa OCyIIeCTB/ACTCA B CYeOHOM 3acelaHUY ITyTeM 3aC/TyLIIMBAHNA IPOKY-
popa (1 1Mo ero MOPy4YeHUIo MHOTO NIa), 00513aHHOTO 000CHOBATb BO30OYX/JeHHOE
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UM XOJaTalCTBO, U JPYTUX ML, IBUBIINXCS B cyfeOHOe 3acefanue (4. 6 ct. 108 YIIK
P®), B Tom unucne o6BuHseMOro (Iofo3peBaeMoro) M ero 3amutHuka (4. 4 ct. 108
YIIK P®).

TeMm caMbIM 3aKOHOZATeNb IPAMO U HEJBYCMBICTEHHO YKa3bIBaeT Ha HEOOXOmM-
MOCTb UCIIOTIb30BAHMA [JOKA3aTe/NbCTB, IPUBeeHN JOBOAOB 1 KOHTP/IOBOJOB B IOJIb-
3y NpMHATUA pelleHNA 06 M30paHMM Mepbl IpecedeHMsA B BUJe 3aKIIOUYEHNUA IOJ
CTPaXxy.

[lnsa onpepnenenysa HeoOXOAMMOCTY U BUJIa MePbI IIpecedeHM s JO/DKHA YUUTHIBATb-
sl TaKXKe TSDKeCTb NPeCTYIUIeHNs Hapsfy ¢ Apyrumu obcroarenpcrBamu (ct. 99 VIIK
P®). IIpu aTOM TsXKeCTb IPeCTYIUICHN MOXKeT YIUTBIBAThCA JINIID B TOM CITydae, KOT-
fla eCThb JOKa3aTelbCTBA, NOATBEpXK/jatoliye 000CHOBAHHOCTD IIO/{03PEHNS WU 0OBM-
HeHus1' .

CkaszaHHOe O3HayaeT, YTO TapaHTHell OT MPOM3BONILHOTO IPUMEHEHMS
cT. 108 YIIK PO ABnsAeTca He TONMBKO IpefjoCTaB/leHNe 06BMHAeMOMY (Iofo3peBae-
MOMY) BO3MO>KHOCTM INPUBOJUTD JJOBOABI ¥ apryMEHTHI, OIPOBEpraolye MOTUBLI
U OCHOBaHMA M30paHMA B OTHOIIEHNM HETO Mepbl IIpecedeHns B BUJE 3aKTIOYEHNA
IOf] CTPaXXy, HO 1 00A3aHHOCTD CyZla OLEHUTD TOBOABI M ApPTYMEHTHI CTOPOH, IIpUBe-
CTU KOHTP/IOBOJIBI B CBOEM IIOCTAaHOB/IEHNN (KOIb CKOPO OH He COITIACYIICA C TTO3UIIVeN
o6BuHsemoro)8. Ilpudyem TsKecTh OOBUHEHMS He MOXKET caMma 1o cebe OmpaB/bIBaTh
CcofiepyKaHMe IO, cTpaxeit’.

B npepncTaB/ieHHBIX [/1 IPABOBOIL OLIEHKY JOKYMEHTaX (IIOCTAHOBJICHUAX) HET HU
KOHKPETHBIX [JOKa3aTelbCTB, HY KOHKPETHBIX OOCTOATENbCTB, KaK OINpPaBJbIBAIOIINX
conepxanne K. mox crpaxeii, Tak ¥ 060CHOBBIBAIOLINX TSDKECTh BBIABUHYTHIX IPOTUB
Hero 06ByHeHni1. OTCyTCTBYeT B HUX U OIIPOBEPKEHNE JOBO/IOB 3aIUTHL.

B ITocTraHoB/IeHUN 06 M36paHnUy Mepbl IIpecedeHNns B BUJie 3aK/II0UYeHMs IO CTpa-
Xy oT 13 mexabpst 2013 r. He0OXOAVMOCTDb IIPUMEHEHNsSI 9TOV Mepbl 000CHOBBIBACTCS
yKa3aHUeM Ha C/Iefyole OOCTOATeIbCTBA: BOCIPEIATCTBOBAHNE OPraHy CIefCTBUA
B YCTaHOBJICHIN €TO MECTOHAXOXKIeHM, TBepIoe HaMepeHe CKPbIBaThcs, Hammune y K.
COYYaCTHUKOB U TsXKeCTb cofessHHOro. OlHaKO KOHKPeTHBIX NOKa3aTebCTB CyILeCTBO-
BaHMA 3TUX 0OCTOATENIbCTB He IIPUBOAUTCA. boree TOro, Cyabs cChlaeTcs Ha TO, YTO OH
He MOXXeT BXOZIUTb B 00OCY>K/IeHUe BOIPOCOB BHOBHOCTM WM HEBMHOBHOCTU. JTO He
tak. Kak cnegyer ns npusenennoit e nosuuuu Koncturynuonnoro Cypga PO, cy-
Ibsl He TOIBKO MOXKET, HO U JIO/DKEH ObUI IPUBECTY KOHKPeTHYI0 MH(POPMAINIO, YOex-
JAIOMIYI0 «0OBEeKTMBHOIO HAOIOfiaTeNss B TOM, YTO IIOJO3PEBAEMBIII MOT COBEpIIUTDH
npecrymeHnes .

7 Onpepenenne Koucrurynuonnoro Cyga PO ot 12 urons 2005 1. Ne 330-O «O6 oTkase B IPUHATUY
K PacCMOTPEHMIO JKa/100bl rpakjannHa MoiHyHa VIrops AjekcaH/ipoB1Ya Ha HapyLIeHMe er0 KOHCTUTY-
1MOHHBIX 1paB cT. 108 YIIK PD».

8 Onpepenenne Koncrurynuonnoro Cyna PO or 26 mas 2011 . Ne 731-0-0 «O6 oTKase B IpUHATUY
K PacCMOTPEHMIO >Ka/Io0bl rpaXkaHyHa SIxuHa AnbbepTa AXTAMOBNMYA Ha HAPYLIEHME €r0 KOHCTUTYLVIOH-
HBIX NpaB psAfoM nonoxennit YIIK PO».

° Onpepenenne Koncrurynuonnoro Cyga PO or 19 mapra 2009 1. Ne 271-0O-O «O6 otkase B npu-
HATUM K PACCMOTPEHMIO >Ka/mo0Ob! rpaxkjannta Pygakosa IOpus VIrHaTbeB1Ya Ha HapylIeHe ero KOHCTY-
TYLMOHHbIX IPaB MONOKeHUAMN 4. 4, 7 1 8 cT. 109 YIIK PD».

19 Onpepnenenne Koncrurynuonnoro Cyna P® ot 12 nronst 2005 1. Ne 330-O «O6 oTKase B IPUHATIAY
K PacCMOTPEHMIO 5Ka/100bl rpakjaHnHa MoiHyHa Vrops AjekcaH/ipoByYa Ha HapyLIeHMe er0 KOHCTUTY-
1MOHHBIX IpaB cT. 108 YIIK PD».
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Ccpinka cygpy Ha TO, uTo Ha K. yKkasanm cBupeTenM KakK Ha JIMIO, COBepIIMBIIee
IpecTyIeHne, — He apryMeHT. OHa He KOHKpeTHa. VI3 Hee He SICHO, C/IBIIIANN IV 9TU
CBUIeTeM YTO-/IMO0 1 YTO MIMEHHO, BUJEMN 1 OHM 4TO-1160, otaasan mu K. kakue-
760 He3aKOHHBIE PACIIOPsHKEHNA, BBIPasKasl I HAMepPeHIe CKPbIBAaTbCA, IPEeIATCTBOBA
JIV YCTAHOBJIEHMIO CBOETO MECTOHAXOXKEeHMA 1 T.11. He KOHKpeTHa 1 cChllKa Ha COy4acT-
HIUKOB. KT0O OHI, B 4eM UX OIIaCHOCTb, oyeMy K. Mo>keT BoCIIpenATCTBOBaTh paccieso-
BaHMIO, Oy/y4n Ha CBOOOJie, @ €r0 HeYCTAHOB/ICHHbIE COYYAaCTHUKM — He MOTYT U T.IL.?

B IlocTaHoBIeHNMM O IPOAIEHNN CPOKA COfiep>KaHMsA IOf, CTpaxkell oT 6 deBpansa
2014 r. comepxutcst 60/blIIe «apPryMeHTOB». OfHAKO OHU TaKXKe He KOHKPEeTHBI 160 He
OIIPaB/bIBAIOT COJEPKaHNUA IIOJ, CTPaXKEL.

Bornee Toro, € y4eTOM SIBHOJI HE3aKOHHOCTM ¥ HEOOOCHOBAHHOCTY IIOCTAHOBJICHNS
o npusnedeHyy K. B kadyecTBe 0OBMHAEMOTO €ro Cofiep)KaHue Mof| CTpaXKeil Ha OCHOBa-
HUM TSDKECTU MHKPUMMHUPYEMBIX eMy JiesIHUI SIB/IAeTCS He TONIbKO IPyObIM HapyIlIeHN!-
€M IIPOLECCYabHOTO 3aKOHA, HO M IIPSAMbBIM UTHOPVPOBAHMEM IIPaB, TAPAHTUPOBAHHBIX
4. 1 cT. 22 Koncturynuu PO.
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